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Abstract

Return to work (RTW) after injury requires strong stakeholder coordination. Seafaring work is associated with high injury
rates, but seafarers’ RTW is understudied. As federally regulated workers, Canadian seafarers are protected by the
Canadian Human Rights Act, which prohibits discrimination based on disability. Following a work-related injury or illness,
seafarers are eligible for provincial workers’ compensation benefits and RTW; however, RTW is also subject to federal
regulations, including the requirement to have a valid marine medical certificate (MMC). This complex regulatory landscape
may negatively influence seafarer RTW. Drawing upon a sociolegal study, we find that MMC-related human rights complaints
against the federal government highlight the legal challenges seafarers face in the RTW process. Interview findings suggest
that to ensure a valid MMC and employment eligibility, injured seafarers might avoid filing compensation claims or RTW before
recovery. Ve recommend the federal-provincial agencies adopt more efficient coordination policies to support seafarers’ RTW.
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their pre-injury job within a reasonable amount of time fol-
lowing their injury, gradually easing back into their former
or modified duties—without worsening their condition or
reinjuring themselves. The Sherbrooke model of work dis-
ability prevention® reveals how the behaviors of insurers
(including compensation and social insurance authorities),
healthcare providers, employers, and workers can contribute
to successful or negative RTW outcomes.

Effective RTW after injury or illness is vitally important
to protecting the livelihoods and human rights of workers
and to ensuring access to a skilled workforce. Central to
the behavior and experiences of all workers and stakeholders

Introduction

Return to work (RTW) refers to a collaborative process
involving employers, injured workers, and workers’ compen-
sation boards, wherein all parties collaborate to integrate
injured workers back into the workplace where they were
injured. A typical RTW process encompasses 3 domains:
first, implementing modified duties, including modified
working hours/equipment, and/or modified workstations to
allow injured workers to return to their pre-injury jobs or
duties (see Figure 1). Secondly, RTW includes health inter-
ventions necessary to ensure that the worker is healing and
can perform modified duties without further injuring them-
selves. Thirdly, the former 2 RTW domains should, ideally,
be facilitated through service coordination between all stake-
holders involved in the RTW process, including the
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employer, worker, union (where applicable), RTW specialist,
healthcare providers, and the relevant compensation board.
Service coordination can include any or all of the following:
RTW planning and coordination, case management, early
injury reporting, education, and training.'?

What Works in RTW?

From the point of view of the workers’ compensation boards,
RTW is often considered successful when a worker returns to
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WORK MODIFICATION

Components may include:

» modified duties

» modified working hours

 equipment and/or
workstation modifications

Programs & practices were classified into 3 domains

Components may include:

« graded activity/exercise

» medical assessments

* physical therapy

« occupational therapy

« (work-focused) cognitive
behavioural therapy

« other psychological

therapy

SERVICE COORDINATION
Components may include:

* RTW planning & coordination
* case management

« early reporting of injury

* education and training

Figure |. The three-pronged approach to return-to-work programs"2 (reproduced with permission).

in the RTW process is the regulatory framework these actors
operate within, yet many are unaware of how deeply regula-
tory frameworks can shape their experiences and decisions.*
For example, how quickly an injury is reported and how
actively the insurer manages the claim will impact the dura-
tion of work disability and RTW success.” Furthermore, the
likelihood of injury reporting and thus access to compensa-
tion and RTW supports, and the risk employers will chal-
lenge compensation claims can be influenced by multiple
factors, including the nature of employment (standard or non-
standard) and the presence of an experience rating system
within a workers’ compensation system, which ties an
employer’s workers’ compensation premiums to the costs
related to injuries reported.* Similarly, regulatory mechanisms
related to medical information processing can drastically
impact the success of RTW and levels of temporary and perma-
nent disability among injured workers.® Conversely, specific
regulatory frameworks can benefit injured workers. There is
strong evidence, for instance, that work disability duration
can be significantly reduced by work accommodation, mainly
when there is a high level of coordination between healthcare
providers and employers in the workplace.®

The Knowledge Gap: Seafarers’ RTW Experiences

Effective RTW is particularly challenging in hazardous
sectors like seafaring that are associated with high levels of
often complex mobility for work, working remotely for
long hours, difficult working conditions, and regulatory com-
plexity.” Seafaring is a large sector that plays a key role in
global supply chains. There are an estimated 1.89 million
seafarers globally,® including 28,000 seafarers across

Canada.’ Seafarers work on board various kinds of vessels,
including cargo ships, ferries, and tugboats, and they
engage in 24/7 work rotations ranging from days to weeks
and even months at sea. They have high fatality and injury
rates compared to other sectors.'”

The fatal accident rate among seafarers in the United
Kingdom, for example, was 14.5 per 100,000 workers
between 2003 and 2012, 21 times that in the general
British workforce at the time and 4.7 times that in the con-
struction industry (see Table 1).> In Canada, at 22 per
100,000 workers, the fatal accident rate among seafarers
between 1996 and 2005 was higher than in the United
Kingdom and 2.6 times higher than the Canadian
average.'' In the case of injury rates, Lefkowitz (2013) esti-
mated the injury rate of global shipping to be 850 per
100,000 seafarers.”> In Canada, taking the seafarers in
British Columbia (BC) on Canada’s Pacific coast as an
example, the injury claim rate is about 490 per 100,000 sea-
farers (2011, 2016, 2021),'? about half of the global rate'?
but more than 2 times the provincial average injury rate.'*

Table I. Fatal Accident and Injury Rates of Seafarers.'®'*'¢
Fatal accident rate Injury rate
(per 100,000 (per 100,000
workers) workers)

U.K. seafarers 16 N/A

U.K. general labor force 0.7 217

International seafarers N/A 850

Canadian seafarers (BC) 22 490

BC, British Columbia.
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The seafaring sector is also vital to global supply chains and
is experiencing shortages of skilled labor in some contexts,
such as Canada, pointing to the importance of effective
RTW programming. '

Unlike most other workers, the regulatory framework for
seafarer OHS often includes multiple bodies, including inter-
national and national bodies and maritime safety and OHS
bodies. Furthermore, seafarers do not have the same OHS
rights as those in most land-based occupations. In Canada,
for instance, while most workers have the right to participate
in OHS management and to refuse dangerous work, in the
case of seafarers, rights to participate in OHS management
and refuse dangerous work are restricted when they engage
in active voyages at sea and while at sea, where they are
subject to managerial control and surveillance 24 h a day.’
Many seafarers are mobile workers who work out-of-country
and, in Canada, outside of their province of residence. Their
mobility both contributes to injury risk and has the potential
to constrain their access to workers’ compensation and RTW.
For instance, recent studies suggest that mobile workers in
Canada who are employed out-of-province tend to experi-
ence longer work disability durations than those employed
within a single jurisdiction.'’

Compared to the land-based workers regulated by the
workers’ compensation authorities of states and territories,
an Australian study found seafarers’ RTW outcomes are
less effective.'® In Australia, seafarers’ occupational health
and safety (OHS), workers’ compensation, and RTW are
covered by a national scheme, Seacare. As required by the
Seacare program, before returning to work at sea, a seafarer
must be certified as medically fit for duties. Before the
medical inspector issues a fitness certificate, the seafarer
should not be required nor be asked to perform the full
duties required of a seafarer.'® In contrast, in Canada, there
is no dedicated scheme for seafarers’ RTW, nor clear protec-
tion for seafarers from being asked to work at sea before
revalidating their Marine Medical Certificates (MMCs).

With a focus on seafarers employed in the Pacific coast
province of BC, Canada, and the requirement for seafarers
to have a valid MMC, the remainder of this article contributes
to knowledge about legal challenges associated with seafarer
RTW in the Canadian context and their implications for
RTW regulatory effectiveness, defined as to what extent
workers’ entitlements are supported through legislation and

Table 2. Canadian Seafarers and their Regions of Navigation.??

in the enforcement process.”® We focus on seafarers

employed in a selected province (BC) based upon 2 consid-
erations: (1) provincial workers’ compensation RTW regula-
tions vary from province to province; and (2) employers’
cooperation in facilitating timely and safe RTW?' was not
legally required under the BC Workers’ Compensation Act
until January 1st, 2024. In addition, approximately 36.7%
of Canadian seafarers navigate in the Pacific Region off the
BC province (see Table 2); and Vancouver, BC, is
Canada’s largest domestic marine trade port and an important
international port of the Pacific Rim.** Focusing on this prov-
ince also allowed us to draw on interview findings from a
related BC study not available from other Canadian prov-
inces. These interviews and related findings are discussed
in more detail elsewhere in this special issue.'?

Our focus on legal challenges related to the MMC was
inspired by observations by the first author while participat-
ing in meetings of the multistakeholder Canadian Marine
Advisory Council. In those meetings, some employer repre-
sentatives have argued that provincial workers’ compensa-
tion boards are not competent to decide a seafarer’s fitness
for work and to decide whether they can return safely to
work with injury-related restrictions on their activities. In
their view, only the revalidation of an injured seafarers’
MMC, issued by Transport Canada, a department of the
federal government, can testify they are fit for work at
sea.’® In this context, these employers have asked
Transport Canada to clarify whether employers can refuse a
seafarer’s early RTW arranged by provincial workers’ com-
pensation boards if their MMC has not been revalidated post-
injury by Transport Canada.

These discussions led us to ask the following question: in
the complex regulatory federal-provincial landscape govern-
ing the RTW process and assessment of seafarers’ fitness to
work, what are the legal challenges for injured/sick seafarers’
RTW and outcomes? The paper first examines the federal and
provincial laws and policies on seafarer RTW. Secondly, we
examine human rights and workers’ compensation case law
and labor tribunal decisions involving injured seafarers who
were denied an MMC. The paper also draws on findings
from qualitative interviews conducted in 2023 to 2024 with
a small sample of injured seafarers and key informants (KIs)
in the BC province, Canada. After reviewing federal and pro-
vincial laws, and drawing upon case law, we discovered that

Region of navigation N (percentage) Women Men
Pacific Canada 110 (36.7%) 19 (48.7%) 90 (34.9%)
Great Lakes/St. Lawrence Seaway 93 (31.0%) 10 (25.6%) 82 (31.8%)
Atlantic Canada 83 (27.7%) 7 (17.9%) 75 (29.1%)
Arctic Canada 6 (2.0%) 2 (5.1%) 4 (1.6%)
Other 8 (2.7%) 1 (2.6%) 7 (2.7%)
Total 300 39 258
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federal and provincial policies and practices can clash in ways
that may disadvantage injured and sick seafarers. In particular,
the MMC requirement can be a barrier for injured/sick seafar-
ers to RTW. The concluding section of the article explores the
policy-related implications of our findings.

Through the interviews with seafarers and Kls, we have
found that to maintain fitness to work at sea according to
federal Marine Personnel Regulations and as reflected in
their MMC, some seafarers may RTW at sea while they
still suffer pain from injuries and need further treatment. If
seafarers are off work for more than 30 days, employers
may contact Transport Canada to challenge the validity of
their MMCs, which can result in the need to requalify for
their MMC. This can add administrative complexities to
affected seafarers” RTW process and increase the possibility
they might lose their workers’ compensation benefits but not
actually be able to RTW.

Methods

With a focus on the federal government’s requirement for
MMCs and regulation of RTW by the B.C. workers’ com-
pensation board, WorkSafeBC, this paper draws on findings
from legal doctrinal analysis and interviews with injured sea-
farers and Kls in BC, Canada, to explore key regulatory bar-
riers for seafarers” RTW and some of the strategies they use
to address these challenges. The legal doctrinal analysis
derives from a legal review conducted by the coauthors
Medley and Shan between 2021 and 2022. Legal findings
relied on searches of Federal Court and BC Workers’
Compensation Appeal Tribunal decisions using the databases
of CanLii, Westlaw, and LexisNexis. Search terms, the
results they yielded, and the pertinence of the results were
carefully logged and reviewed by Medley and Shan in
weekly team meetings between 2021 and 2022. Due to the
limited cases available, they selected disputes related to the
validity of MMCs and its impact on seafarers’ RTW. In 2
selected cases, Walsh v. Canada, and Houle v. Canada, sea-
farers submitted federal human rights complaints against the
MMC limitations imposed by Transport Canada. Although
these 2 seafarers were not victims of work-related injuries,
the inclusion of these cases throws light on the potential
role of human rights legislation in RTW. It highlights the
key potential role played by the MMC requirement in BC
seafarers’ RTW processes. For seafarers who fail their
marine medical examination because of medication use,
whether that medication was prescribed for work-related
injuries or nonwork-related conditions, its use can affect
their entitlement to benefits and RTW outcomes.”

Injured worker interviewees were recruited from partici-
pants in an online anonymous survey designed and carried
out by Neis, Shan, and Small, which explored the RTW expe-
riences of maritime workers, including seafarers, longshore
workers, fishing and aquaculture workers, in BC.'?
Anonymous survey respondents were invited to express an

interest in participating in an online semistructured interview.
Five online interviews were conducted with injured seafarers
between October and December 2023. Potential KIs were
approached as individuals or through key organizations
across all 4 maritime sectors about their interest in volunteer-
ing for a confidential, virtual interview. Between February
and June 2024, interviews were conducted with 6 KIs who
had experience working with injured seafarers during the
RTW process. In some cases, the KI interviewees were
also ex-seafarers with injury, and RTW experiences
themselves.

KI and injured worker interviews were jointly conducted
by at least 2 coauthors (Small and Neis or Shan). Interview
audio recordings were transcribed and anonymized by an
external professional transcription company with a signed
confidentiality agreement with Memorial University. We
draw on transcript data specifically linked to questions
about the influence of the requirement for an MMC on
RTW and access to compensation for seafarers recovering
from injury/illness. Interview data provide additional infor-
mation on how the combination of MMC and workers’ com-
pensation policies can influence RTW options, as well as
insights into seafarers’ and employers’ strategies for respond-
ing to the MMC-related challenges to their RTW.

Results

Findings From the Legal Review

According to the Canadian Human Rights Act (1985), all
individuals should be protected against discrimination
related to disability; employers have the duty to accommo-
date workers and to identify and change any rules and prac-
tices that may have a discriminatory impact.” Canadian
seafarers, like other workers, are protected by the
Canadian Human Rights Act but their rights are also affected
by other federal statutes and regulations including the Marine
Personnel Regulations of the Canada Shipping Act. The
Marine Personnel Regulations require that no person shall
be employed as a seafarer without a valid MMC issued by
the federal Minister of Transport® as evidence of their
fitness to work at sea. In addition, while the Canada
Labour Code federally regulates seafarers’ OHS rights,
workers’ compensation falls under provincial jurisdiction
so that, in the event of an injury, provincial workers’ com-
pensation policies and practices apply. This complex juris-
dictional landscape opens many potential issues with
regulatory effectiveness, that is, to what extent workers’ enti-
tlements are supported through legislation and in the enforce-
ment process”’ around seafarer RTW in Canada. For
instance, when coupled with human rights protections, the
MMC requirement could lead to seafarers with both work
and non-work-related disabilities being denied an MMC by
a marine medical officer, with some launching human
rights claims of discrimination against the federal
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government. In addition, in the absence of federal-provincial
coordination, the workers’ compensation commission in the
province where the employer is based might decide
whether a seafarer can RTW and thus eliminate or reduce
their benefits, while a marine medical examiner might deter-
mine the seafarer is not fit for work and deny their application
for an MMC, effectively barring them from returning. Other
potential issues for regulatory effectiveness include the pos-
sibility that employers who wish to avoid the costs associated
with accommodating those with disabilities might use the
MMC requirement to avoid these costs and that workers
who are concerned about the potential implications of report-
ing a work-related injury for their access to a valid MMC
might avoid reporting an injury either to workers’ compensa-
tion or to the marine medical officer responsible for their
MMC potentially putting themselves, other workers and the
public at risk while at work.

The MMC

Transport Canada, a federal department, requires all seafarers
working on passenger or non-passenger-carrying vessels
over 60 gross tonnages,*> to complete a physical examina-
tion to prove their fitness to work at sea. Based on physical
examination results, Transport Canada will issue an MMC.
MMCs are a requirement for all seafarers under international
law because they were developed under the relevant
International Labour Organization (ILO) conventions.
Seafarers must possess a valid MMC under the Maritime
Labour  Convention, 2006, and the International
Convention on the Standards of Training, Certification and
Watchkeeping for Seafarers (STCW).® One hundred eight
states have ratified the Maritime Labour Convention, 2006,
and 174 nations are member states of the STCW
Convention.'2° In Canada, the marine medical assessments
governing MMCs are determined and overseen by Marine
Medical Examiners, who are designated by the federal min-
ister of transport under s. 268 of the Marine Personnel
Regulations, to perform marine medical examinations, per
the guidelines regulating MMCs set out by the ILO.*
Once issued, the MMC is valid for 2 years for those
working in international waters, but since 2022, its validity
has been extended to 5 years for seafarers working onboard
Canadian-flagged vessels, after which a seafarer must
undergo another examination to receive renewal.*’
Certificates specify the types of work that a seafarer is certi-
fied to perform (ie, if the seafarer is fit to work on the deck,
engine, or catering areas of the vessel). Furthermore, certifi-
cates address whether a seafarer can perform necessary emer-
gency duties aboard the vessel.”®

The examinations have physical and mental components
and aim to ensure all crew on board passenger ships and non-
passenger carrying vessels over 60 gross tonnages can
conduct maritime operations and respond in emergencies
such as, for example, an onboard fire.” Workers not

passing this examination may be deemed unfit to work at
sea. An examination can result in 3 different outcomes for
seafarers: (1) an MMC without limitations, meaning the sea-
farer is permitted to perform all duties; (2) an MMC with lim-
itations, meaning the seafarer can work at sea but is limited to
specific tasks and duties; and (3) withholding of the MMC,
which means the seafarer is unable to work at sea.”®?*’
With an MMC with limitations, seafarers are allowed to
work at sea with support. For example, if an officer has a lim-
itation of “no watchkeeping alone,” he/she can still work at
sea but will need another deckhand to conduct the watch-
keeping duty together. This usually means shipowners
incur additional personnel costs.

Guidelines regulating MMCs serve an administrative
function in international law by creating universal standards
for MMEs and administrative decision-makers. The preface
to the ILO’s guidelines on medical examinations for seafarers
states that the overarching goal of the certificates is to ensure
international conformity because of the global economy’s
increased reliance on shipping.”® Within Canada, Transport
Canada issued the Seafarer Medical Examinations: A
Physician Guide (2013) for issuing an MMC, which was
developed as a tool for marine medical examiners to standar-
dize the medical examinations for seafarers.”® The guide
helps set the standards for medical fitness while also provid-
ing a guide in the event a seafarer wishes to appeal a marine
medical examiner’s decision to the Transportation Appeal
Tribunal of Canada.”® Failure to obtain an MMC or having
an MMC with limitations has the potential to be a barrier
to RTW after injury or illness. In this context, as we shall
see, seafarers may find their livelihoods being determined
by administrative decisions of Transport Canada or by the
relevant provincial compensation agency that can appear
arbitrary and even discriminatory in some cases.

Human Rights Complaints Against TC’s Decision on
MMC Limitations

If a worker feels that the withholding or limitation of their
MMC is unjust, they can appeal to Transport Canada. If
Transport Canada provides an unfavorable ruling, they can
appeal in Federal Court, as was the case in both the Walsh
v. Canada [Walsh]® and Houle v. Canada (AG) [Houle]'f
decisions. Both cases illustrate (1) the harsh consequences
of a denied or restricted MMC for seafarers, and (2) the
limits of the law in allowing these workers to effectively
challenge Transport Canada’s requirements and decisions
regarding their MMCs.

In Walsh, Transport Canada denied Walsh a full MMC in
August of 2010 due to public safety concerns related to his
severe alcoholism. In 2012, Walsh provided evidence to
Transport Canada’s Senior Medical Officer that he had
addressed his medical issues, his alcoholism specifically,
and that he felt fit to hold a Certificate in the near future. In
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May of 2012, Walsh reapplied for a full MMC but was issued
a restricted certificate the following month. The restricted
certificate included a 2-year monitoring program requiring
quarterly reports from his physician confirming his absti-
nence from alcohol. Further, the restricted -certificate
imposed a watchkeeping restriction, which barred Walsh
from 95 percent of all deckhand jobs.™® In response, Walsh
filed a human rights complaint, arguing to the Canadian
Human Rights Commission (the “Commission”) that
Transport Canada had discriminated against him. The com-
plaint was dismissed on the basis that (1) Walsh received
no adverse differential treatment and (2) there was a bona
fide safety justification for denying the MMC. Walsh was
eventually granted a full certificate in October of 2012 but
still applied for judicial review of the human rights decision.
Upon judicial review, the Federal Court pointed to the analyt-
ical framework set out in the landmark Meiorin and Grismer
cases:

In order for a respondent to establish that a discriminatory
practice has a bona fide justification,®" the respondent must
prove on a balance of probabilities that its practice satisfies 3
criteria:

1. It adopted the standard for a purpose or goal that is ratio-
nally connected to the function being performed;

2. Ttadopted the standard in good faith, in the belief that it is
necessary for the fulfillment of the purpose or goal; and

3. The standard is reasonably necessary to accomplish its
purpose or goal, in the sense that the defendant cannot
accommodate persons with the characteristics of the
claimant without incurring undue hardship.”

It was this third and final criterion that the Court found
Transport Canada failed to satisfy. The Court found that,
by not exploring alternatives to the watchkeeping restric-
tions, Transport Canada failed to meet its duty to accommo-
date Walsh to the point of undue hardship. Considering this
finding, the matter was remitted back to the Commission to
reconsider whether Walsh was discriminated against. In
2016, the Commission once again dismissed Walsh’s
claim, which resulted in a second appeal to the Federal
Court in 2017, where an identical ruling—that Transport
Canada failed to satisfy the third criterion established in the
Meiorin and Grismer cases—was reached and the decision
was once again remitted back to the Commission for
further reconsideration.

In Houle, Transport Canada had issued Houle a restricted
MMC when he applied for his 2-year renewal based on his
diagnosis of residual schizophrenia. Houle felt that these lim-
itations were unjust considering that, by taking prescribed
medications and being regularly followed by his attending
psychiatrist, he had been asymptomatic for over 25 years.
Further, Houle argued he did not suffer from any specific
work limitations and posed no danger to the safety of the
ships on which he was called to work. Houle filed a human

rights complaint in 2018, wherein he argued that Transport
Canada discriminated against him on the grounds of disabil-
ity by denying him a full MMC, thus preventing him from
being able to perform the duties of a master of a vessel.
Transport Canada justified its decision by arguing that
accommodating Houle would have imposed undue hardship
and threatened the safety of the ship’s crew and environ-
ment.! The Commission denied Houle’s complaint, so
Houle appealed to the Federal Court, which ruled that
Transport Canada failed to consider that Houle had been
granted full provisional MMCs without limitations in 2012,
2014, and 2016, constituting an omission of substantial evi-
dence. Further, the Court found that the Commission had
relied on a psychiatrist expert who admitted he was not a spe-
cialist in occupational medicine Therefore, the matter was
remitted back to the Commission for further reconsideration.

These decisions are important because they reveal the real
consequences a limited MMC can entail for seafarers, espe-
cially for those who do not have access to any administrative
or judicial remedies. Regardless, even if a worker can access
a tribunal or a court, (1) the legal system moves very slowly,
(2) there will likely be an extended period during which the
worker is left to simply live with the employment conse-
quences of a refused or restricted MMC before they can get
a successful ruling either by the Commission or Federal
Court, and (3) even a successful ruling at Federal Court
does not mean justice for the seafarer (especially if their
matter is remitted back to the Commission but denied once
again as in Walsh’s case).

RTW Policies and Practices in Selected Canadian
Coastal Province

Workers’ compensation, including policies related to RTW,
falls under provincial jurisdiction in Canada, even in the
case of seafarers. This means seafarers’ access to compensa-
tion and RTW protections and supports is administered by
relevant provincial compensation agencies. Taking the
example of 3 Canadian coastal provinces, BC,
Newfoundland and Labrador, and Nova Scotia, have differ-
ent requirements for facilitating the RTW process. The
most significant difference between provinces relates to the
requirement for employers to reemploy injured workers. In
BC, until January 1, 2024, there was no legal requirement
under the Workers’ Compensation Act for employees to
accommodate injured workers and participate in an RTW
process,31 whereas, in Newfoundland and Labrador and
Nova Scotia, employers with more than 20 workers have
been required, up to the point of undue hardship,*** to
rehire employees for up to 2 years after the injury .

As a group of federally regulated workers, the extent to
which maritime employers will accommodate RTW require-
ments could thus vary from province to province. Under this
new legal requirement, both BC employers and workers must
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cooperate in a timely and safe RTW process. BC employers
who regularly employ 20 or more workers and have
employed injured workers for at least 1 year before their
injury now have an obligation to maintain the injured
worker’s employment.** The duty to maintain employment
is an ongoing obligation until the second anniversary of the
date when the worker was injured/disabled.> The employ-
er’s duty to maintain employment only applies, however, to
workers’ claims with a date of injury on or after July 1st,
2023. This amendment fills an important gap for BC seafar-
ers’ and other workers” RTW rights following work-related
injuries/disabilities. However, the extent to which this
amendment will apply to seafarers, particularly those who
work for employers with less than 20 employees and will
improve RTW outcomes, requires careful examination in
the future. BC workers and seafarers injured before July 1,
2023, have been completely excluded from this amendment,
and their rights to RTW cannot be ensured through this
amendment.

Workers’ compensation boards offer seafarers compensa-
tion benefits, including wage loss benefits, healthcare costs,
permanent disability benefits, and vocational rehabilitation.*®
RTW aims to keep the worker active and engaged in the
workplace, maintain workers’ income through the recovery,
and reduce the workers’ compensation costs.’’ The RTW
process may occur before the recovery of injured workers.
For example, WorkSafeBC promoted a “Recover at Work”
Starter Toolkit for Employers, in which employers are
instructed to meet and discuss modified duties on the same
day/next shift after the employee had been injured at
work.”® WorkSafeBC urges employers to facilitate early
RTW since it can help employers reduce compensation pre-
miums.>* However, for workplaces at sea, it is not feasible to
arrange an early RTW immediately after the occurrence of
injury. Additionally, shipowners may challenge the validity
of seafarers’ MMC after the injury, which will hinder the
RTW process for seafarers.

This next section of the paper draws on case law and BC
Workers” Compensation Appeal Tribunal (WCAT) deci-
sions, as well as interview findings, to explore how federal
MMC requirements could interfere, under pre-2024 regula-
tions, with RTW among BC seafarers and seafarer strategies
for dealing with this potential threat to their employment and
incomes.

The MMC Requirement and Access to Compensation
and RTW Supports

The inability to obtain an MMC can prevent injured workers
from participating in an RTW program and affect their eligi-
bility for compensation while also barring them from
employment. In one case, a worker appealed the BC
WCAT’s decision to discontinue his long-term benefits
past a specific date based on the family doctor’s findings

that the worker was not disabled and could RTW. The
worker’s representative pointed out that the worker could
not RTW because he could not obtain an MMC due to the
usage of pain medication. Therefore, he was unable to
work and deserved additional disability benefits.” The pain
medications at issue in this decision (Tylenol #3, tramadol,
and zopiclone) are prohibited by Transport Canada. The
Tribunal found no conclusive evidence that the medications
were prescribed for his compensable shoulder injury at the
time of benefit termination. Regardless of the Tribunal’s
decision and whether the medications were prescribed for
his immediate injury or the various preexisting conditions
suffered by the worker, this decision illustrates how the
RTW requirements of the BC workers’ compensation organi-
zation and the eligibility requirements for an MMC can
intersect:

On March 22, 2011, according to a Board telephone memo,
the case manager advised the OR2 program that once the
worker was fit for total return to work, his wage loss entitle-
ment would be concluded, regardless of whether he passed
his marine medical examination, as the latter was not a
Board requirement but rather something required by the
employer."

This indicates a seafarer can simultaneously be deemed fit
and suitable to RTW by the worker’s compensation boards
while being prevented from working onboard because
Transport Canada does not consider them fit. While legally
defensible, the related situation contributed to contestation
within the workers’ compensation system. It limited the
options of this seafarer to look at further appeals or turn to
a human rights case. Timeliness and clarity within decision-
making processes are critical in contexts where injured
workers lose entitlement to their benefits and employment.*

The compensation appeals decisions also include a case
where an employer cited marine medical requirements to
challenge the work-relatedness of a seafarer’s injury, ulti-
mately excluding them from the RTW process. In that
2014 case,’ a deckhand challenged the WCAT’s denial of
compensation related to a shoulder injury he suffered on
the job. One of the issues before the Tribunal was whether
the worker sustained the injury out of and in the course of
employment. The decision states that an RTW plan with
“slight restrictions of heavy lifting for 1 week was recom-
mended,”® but it does not appear that this was executed.
The employer submitted excerpts from the “Physician’s
Guide for the Medical Examination of Seafarers,” which
establishes the medical requirements a seafarer must satisfy
to be deemed seaworthy. They cited these excerpts to
support their argument that the ability to climb up and
down a ladder is a requirement of a seafaring duty,? suggest-
ing that the worker was not seaworthy." In its decision, the
Tribunal acknowledged that although it may be an “accus-
tomed activity” for seafarers, this does not impact the
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overall decision regarding whether the worker’s injury arose
during their employment.® It is worth noting that the
decision-maker did not understand how the employer’s sub-
mission challenged the work-relatedness of the injury, which
implies that the requirement may have been cited by the
employer to undermine the deckhand’s family doctor’s and
treating chiropractor’s recommendations, which the
employer argued held very little weight. One of the family
doctor’s initial recommendations was for a gradual RTW
and light duties for the deckhand."

MMC and RTW Findings From Injured Seafarer and Kl
Interviews

In the interviews, injured seafarers reported different practices
they have adopted to ensure the validity of their MMCs. Some
seafarers decided to RTW earlier to avoid the hassle of reval-
idating their MMCs, while they still suffer pain from injuries
and need further treatment. To ensure an MMC will be reval-
idated, “doctor shopping” may be adopted by injured seafar-
ers. Injured seafarers and KI interviews clarified some issues
related to the validity of MMCs after injury compensation and
RTW. When asked whether their injury affected the validity
of their MMC and capacity to RTW, one maritime worker
(MWO0L1, 2023) pointed out that since WorkSafeBC does not
contact Transport Canada when a seafarer is off work, there
is no direct channel through which Transport Canada can
find out about injuries. He also indicated, however, that ship-
owners may report the injury and challenge the validity of the
seafarers’ MMC. He said:

Presently, if you are unable to work due to a medical condi-
tion for longer than 30 days, you are obligated to inform
Transport Canada of that. (Company) has taken it upon them-
selves to notify Transport Canada, ‘Oh, employee John Smith
has been off for more than 30 days"; his medical [certificates]
is not valid.” (MWO1, 2023)

When injured seafarer MWO03 was asked if his injury affected
the validity of his MMC, he explained the situation is differ-
ent for international and domestic seafarers:

It did not. It may affect it when I go to renew, but I will renew
in February, February, I think. It depends on—it can be com-
plicated, but it depends on the position I'm in and if I'm off-
shore, and I’'m under my standards of certification training for
watchkeepers certification. Right now, (I'm)working on the
tugboats in (place). I'm under domestic certification so my
marine medical is valid for 5 years. When I’'m under interna-
tional certification you need a valid marine medical every 2
years; and that’s going to be renewed in February, March.
And I will very likely do that although I don’t need it, but
I’ve had—TI’ve done that my whole life. I’ve got international
certification. And it’s only 180 bucks for the medical, and

actually, the (company) will pay it back. And I don’t see
any reason why I wouldn’t pass it, so I would go to that,
right? (MWO03, 2023)

In situations where their MMC expires or is revoked during
illness, seafarers will have to recertify and thus run the risk
of failing to pass their marine medical examination. They
will also need to invest both time and money to be reexam-
ined. Interviewees spoke about how workers dealt with this
risk, including by returning to work early, before 30 days
had passed, even if against the advice of their health profes-
sional (thus potentially increasing the risk of reinjury); by not
informing the Marine Medical Examiner about their injuries/
illnesses; or by hoping they get an examiner who knows them
and does limited tests. MWO04 explained his strategy to keep
his MMC valid:

If I went over the 30 days, I would have to get another marine
medical, which would have been a real pain in the butt
because you—the system for that is I pay $300, myself,
and then it gets reimbursed. [...] If I had to do that I would
have been, I would have been hooped. I would have had to
borrow money from somebody like family or friends
because then I would have had to go through that. And that
would have delayed my return to work, etc., etc., etc. But
just—and that’s also what I said to my doctor, I go, ‘If I go
back under the 30 days.” This was all playing into my
going back when I did because I said, ‘If I go over even in
another—’ because we were at this point, we were just a
couple of days shy of a month. I said, ‘If I take another
week, 2 weeks off that my physio wants me to do, then
that’ll trigger that, and then it’ll trigger that, it’ll trigger the
delay.” So that’s why I went back when I did. (MWO04, 2023)

MWO05, a deckhand, explained how he conducted “doctor
shopping” to pass his marine medical examination:

I don’t want to say too much about that just because some of
the doctors here are pretty lenient on what they check. But I
did let him know what happened. He more or less just asked
me if I could do my job and my emergency duties. I said, ‘It’d
be tough but I could do it.” Again, in a way, I felt like I kind of
had to stretch things a bit because it was coming down to
either me not going to work or not having a paycheque. So,
I had to pick one or the other. With a family, I kind of had
to choose and suck it up and do what I have to do to get
back to work. So, the doctor, he did sign off on my
medical after he did his kind of test. But again, were his
tests really to, like the best of what he could have tested? I
don’t know. I have had some tests done where ‘Oh, you’re
talking, you’re breathing, you passed.” (MWO05, 2023)

In 2024, Transport Canada announced a digitization plan for
marine medical examination records. With the new online
submission system for physicians, “doctor shopping”
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practices may no longer be possible.*' Soon, after being
rejected by one physician, there may be no second chance
for injured seafarers to pass their marine medical
examination.

MWOS also explained that it was getting harder to get a
Marine Medical Examination appointment due to fewer
examiners being available.

I guess, for getting the medical, every kind of doctor is differ-
ent. And now they’re even few and far between now. I think
the closest one we have now is an hour and a half drive away
from me. So, they’re slowly either not doing it or retiring
now, for whatever reason, I don’t know. But finding a
doctor to do seafarer medical is definitely getting harder
and harder. (MWO0S5, 2023)

The interview findings show that the MMC requirement
can be a barrier for injured seafarers when they need to
return to their workplaces at sea. Due to the shortage of phy-
sicians in Canada following the pandemic, injured seafarers
now confront additional hardships in revalidating their
MMCs. To become a designated marine medical examiner,
physicians must complete a training seminar Transport
Canada provides. However, the number of designated
marine medical examiners has declined. To address the short-
age of designated marine medical examiners in Canada,
Transport Canada allows seafarers to request a nondesig-
nated marine medical examiner (physician or registered
nurse) to perform the examination if the nearest examiner
is located 200 km or more distance from their home.**

Discussion and Policy Relevance

As a group of mobile workers working in hazardous environ-
ments and confronting challenging working conditions with
limited control at work, seafarers” RTW is essential for pro-
tecting their human right to fair employment opportunities
and their right to RTW with workers’ compensation and
employer support. Effective RTW is also critical to ensuring
access to skilled workers in a sector experiencing labor short-
ages in Canada. The 3-pronged approach to understanding
what works in RTW, outlined in Cullen et al,l describes
work modification, health services, and service coordination
as critical components of successful RTW. Findings from
this legal, regulatory examination of RTW among BC seafar-
ers indicate that, as a coastal province, until January 1st,
2024, there was no clear regulatory requirement for employ-
ers to accommodate workers’ right to early and safe RTW
under the BC Workers’ Compensation Act, placing BC sea-
farers and other workers in a disadvantaged status compared
to their counterparts in NS and NL. Furthermore, while
important, the recent amendment still denies seafarers who
are not employed for at least 12 months and all seafarers
and other workers injured before July 1st, 2023, access to

this protection. Future studies are required to assess its
impact on practice in this and other sectors.

The complex federal-provincial jurisdictional landscape is
also a potential threat to injured seafarer RTW. This relates
mainly to issues with the lack of coordination between
federal (and international) requirements for seafarers to
hold a valid MMC, and provincial workers’ compensation
policies around termination of eligibility for workers’ com-
pensation benefits, such as wage loss, even though they
may continue to receive vocational rehabilitation assistance.
This is illustrated by the 2011 case cited above and a related
WorkSafeBC memo in which the justification for ending
wage loss benefits for seafarers was the belief that the
MMC requirement was an employer requirement (as
opposed to a federal regulatory requirement). Other cases
outlined above highlight the MMC requirement can jeopar-
dize RTW and the human rights of seafarers and limit their
access to modified work. In the Seacare program in
Australia, which provides explicit protection, injured seafar-
ers should not be asked to return to full-time seafaring jobs
before being declared medically fit by the Seacare medical
inspector. However, Canadian seafarers are not covered by
any similar type of protection, which makes them more vul-
nerable in the RTW process.

Findings from interviews highlight challenges for seafar-
ers RTW associated with a requirement to report situations
where workers are off work for more than thirty days to
Transport Canada, declining access to Marine Medical
Examiners, and the practice of requiring seafarers to pay
for their examinations upfront and wait for reimbursement
by the company. They also point to ways the administration
of MMC and workers’ compensation requirements can
encourage workers to RTW earlier than their healthcare advi-
sors recommend and to “doctor shop” to access less stringent
examinations.

Seafarers must meet physical and mental fitness standards
based on international and Canadian guidelines for marine
medical examinations. Such guidelines are important, not
just for regulatory purposes but also due to the hazardous
domestic and potentially international working environments
they operate within and the potential need for them to engage
in emergency response at sea. But like other workers, injured
and sick seafarers also have fundamental human rights,
including the right not to be discriminated against based on
disability, and for those injured at work, share with other
workers fundamental rights and expectations around RTW.
In the current regulatory environment, there is a gap
between the requirements for fitness to RTW and fitness to
work at sea. This gap, combined with challenges with oppor-
tunities for work modification at sea, which are somewhat
less feasible than in a land-based working environment,
points to the need for relatively easy access to appropriate
medical expertise and careful coordination in the design
and support for both MMC and RTW requirements in the
sector.
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Below are the policy recommendations suggested by these
results:

1. There needs to be better coordination between
WorkSafeBC and Transport Canada, ideally guided by
a commitment to safety and discrimination prevention
based on disability. Coordination should also involve rep-
resentatives from seafarer unions and employers, and rel-
evant health service providers, including Marine Medical
Examiners. Provincial workers’ compensation boards
like WorkSafeBC need to understand the important role
played by the MMC in injured seafarers’ RTW. An
MMC does not indicate a worker’s overall health, nor
was it designed as a preventative tool to protect their
health and safety. The MMC’s predominant function is
to create uniform standards to determine whether seafar-
ers can meet the unique safety critical demand at sea and
whether any seafarer’s underlying condition could pose
an unacceptable risk to ship operation.”® Therefore,
before obtaining a valid MMC, injured/sick seafarers
should not be deemed as fit for work, and their compen-
sation benefits should not be terminated.

2. Early and safe RTW legal protections are now available
for seafarers and other BC workers through
WorkSafeBC. The coverage should be retroactive to
before July 1st, 2023, to ensure those injured prior to
that date and preparing to RTW have the same protections
as those injured after this date. They should also be
extended to include workers injured in workplaces with
fewer employees, and who have been with an employer
for less than a year.

3. Employers should avoid using the MMC requirement to
contest RTW requirements. These employer-led disputes
may hinder seafarers’ ability to perform modified duties
and can work against the effectiveness of RTW programs.
Employers and regulators should adopt a balanced
approach that supports work modification aligned with
medical advice.

4. Doctors assessing seafarers’ capacity to RTW need to
consider their unique occupational needs when determin-
ing their readiness to RTW. This tailored medical
approach will ensure that workers are given appropriate
and timely support during their rehabilitation and RTW
process and might reduce the risk of conflicts in
medical opinion around RTW options and supports.

5. The process of applying for and maintaining valid MMCs
can impose financial burdens on seafarers, and this and
uncertainties about the outcome of Marine Medical
Examinations can encourage seafarers to RTW earlier
than advised by their healthcare professionals.
Transport Canada and employers should look for ways
to alleviate these burdens. Rather than reimbursing sea-
farers afterwards, employers and/or WorkSafeBC
should pay for these examinations when the examinations
are done. Reducing these costs for unemployed seafarers

could help ensure they are ready and able to go to work
when jobs become available.

Conclusion

With a focus on BC, the Canadian Pacific Gateway, this is
one of the first studies in Canada and globally on the legal
challenges seafarers face in the RTW process following
workplace injuries. While somewhat preliminary, the
strengths of the study include the use of mixed methods,
with some of the challenges identified in the legal review ver-
ified in the interviews. A key limitation of the study is the
small number of relevant interviews. Considering that seafar-
ers are essential workers maintaining international and
domestic supply chains and taking into account research
showing what works in RTW, seafarer RTW rights, opportu-
nities, and challenges should receive more attention from
Transport Canada and provincial workers’ compensation
case managers, policymakers, and labor and law researchers.
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Notes

a.
b.
c.

—

See Case WCAT 2012-02224 [Re].

Canada Human Rights Act, RSC, 1985, c.H-6, s. 3(1).

See s. 269 (1) of Marine Personnel Regulations (SOR/2007-115).
Justice Laws Website, https:/laws-lois.justice.gc.ca/eng/regulations/
sor-2007-115/page-27.html#h-731127 (2023, accessed 22

December 2024).
. See s. 111 of Marine Personnel Regulations (SOR/2007-115).
Justice  Laws  Website, https:/laws-lois.justice.gc.ca/eng/

regulations/sor-2007-115/page-3.html#h-729594 (2023, accessed
4 September 2024).

. [2015] F.C.J. No. 351, 2015 FC 230. [Walsh].
. [2020] F.C.J. No. 604, 2020 FC 578. [Houle].

g. Bona Fide Justification is a defence response to discrimination

—.

< e~ ®»r0T OB B

complaints, which refers to an honest and sincere justification
of a practice not meant to discriminate. For more information,
see: Mason R, Nicol J, Walker J. An examination of the duty
to accommodate in the Canadian Human Rights context (back-
ground paper). 2012-01-E, Library of Parliament, Ottawa,
Canada, https:/bdp.parl.ca/staticfiles/PublicWebsite/Home/
ResearchPublications/BackgroundPapers/PDF/2012-01-e.pdf
(2021, accessed 4 September 2024).

. British Columbia (Superintendent of Motor Vehicles) v. British

Columbia (Council of Human Rights), 1999 CanLII 646 (SCC),
[1999] 3 SCR 868 [Grismer], Para 20.

. Houle, supra note, at 27.

Ibid at 113-114.

. Nova Scotia Workers’ Compensation Act, Chapter 10 of the Acts

of 1994-1995, s. 91(1). URL: https:/nslegislature.ca/sites/
default/files/legc/statutes/workers’ %20compensation.pdf;
Workplace Health, Safety and Compensation Act, RSNL1990
Chapter W-11. s. 89.1(7). URL: https:/assembly.nl.ca/legislation/
sr/statutes/w11.htm#89_1.

. WCAT-2012-02224 (Re), 2012 CanLIl 54580 (BC WCAT),

<https://canlii.ca/t/fsvf2>, retrieved on 2024-11-24 at 29-31.

. Ibid at 13.

. Ibid at 29.

. WCAT 2014-00785 (Re), 2014 CanLII 44584 (BC WCAT).
. Ibid at 14.

. Ibid at 21.

. Ibid at 22.

Ibid at 42.
Ibid at 24.

. Ibid at 14.
. See s. 2.6 of: Transport Canada. Seafarer medical examination: a

physician guide TP11343E, https:/tc.canada.ca/sites/default/
files/2023-01/TP11343E.pdf (2013, accessed 15 August 2024).
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