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Abstract 

The first of three papers helps resolve the substantial debate about the impact of Honda v. 

Keays, a 2008 Supreme Court of Canada decision modifying the principles for compensating 

employees for improper employer conduct during dismissal (called “moral damages”).  I 

performed content analysis on all relevant Canadian cases in the four years after Honda and an 

equivalent period before Honda and then used a tobit model to test legal scholars’ and lawyers’ 

predictions. I find that moral damages are less probable after Honda.  Furthermore, the size of 

awards is smaller in those cases where moral damages are granted, partly because certain levels 

of employer misconduct now produce lower damages.  However, I also find that, since Honda, 

high levels of mental distress are compensated more richly.  

The second paper is motivated by the absence of recent studies that investigate delay in 

grievance arbitration, despite increasing concerns being voiced about the issue.  I performed 

content analysis on a random sample of about 400 Ontario arbitration awards, and then used a 

proportional hazards model to examine the extent of delay and its determinants. Consistent with 

common perception, the results suggest that delay has become a worse problem over the past two 

decades.  I find that certain legalistic factors and the expanded jurisdiction of arbitrators over 

specific types of issues are associated with delay. The results also show that certain dispute 

resolution procedures are related to decreased delay, and this suggests some practical solutions. 
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Prompted by a recent series of Supreme Court of Canada (SCC) decisions on freedom of 

association (FOA) in the labour context, the third paper critically examines the Canadian 

jurisprudence.  The state of this law in Canada has been roundly criticized by various prominent 

labour law academics.  This paper relies on Sheldon Leader’s theory of FOA to argue that the 

SCC should have interpreted s. 2(d) of the Charter as protecting collective bargaining and 

striking as independent rights, rather than as rights necessary for the realization of the FOA.  

Having done so would have yielded jurisprudence that was more consistent and coherent. 
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Chapter 1  
Introduction1 

 

In this thesis, I explore three important yet heretofore unresolved legal issues that impact 

the employment relationship.  In doing so, I span a broad range of levels of analysis, and draw on 

a variety of different disciplines and research methods.    

The first two papers are empirical in nature, and use content analysis combined with 

statistical models.  My first paper examines the impact of Honda v. Keays, a 2008 Supreme 

Court of Canada decision dealing with important employment law principles.  Honda modified 

the principles relating to “moral damages”, which are meant to compensate for psychological 

injury that an employee experiences due to improper employer conduct in the dismissal process. 

Some commentators claim that the Honda case will be used by employers as a shield.  They 

argue that the new principles will make it harder for employees to get moral damages, and that 

furthermore such damages will be smaller when awarded due to a decreased legal emphasis on 

employer misconduct.  Other scholars predict that the Honda case can be used to employees’ 

advantage in lawsuits against employers (i.e., as an employee sword). They assert that Honda 

will enable employees to obtain larger moral damages in certain circumstances, due to an 

increased legal emphasis on employee harm suffered.  In order to resolve this debate, I compared 

all 111 Canadian cases involving claims for moral damages in the four years post-Honda, to all 

173 cases in the equivalent period of the pre-Honda era.  I created data by coding the cases, and 

then used a tobit model to test the legal scholars’ and lawyers’ predictions.   

                                                

1
 Note that APA style (from the Publication Manual of the American Psychological Association, 6th ed.) will be 

used for the formatting and references of this thesis, except for Chapter 4.  In that Chapter, the Canadian Guide to 
Uniform Legal Citation (also known as the “McGill Guide”) will be used. 

1 
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My second paper examines delay and its determinants in Ontario from 1994 to the 

present. There is evidence that delay in Canadian grievance arbitration increased substantially 

from the early 1970s to the mid-1990s.  Delay in grievance arbitration has been found to be 

problematic because it can threaten the fairness of a particular hearing while substantially 

increasing the costs, and it is also corrosive to labour relations generally. While a number of 

empirical studies during that timeframe examined delay and its causes, there are no recent 

studies that investigate these issues despite the fact that academics and practitioners have 

recently voiced renewed concerns about the threat that delay poses to the viability of grievance 

arbitration.  To address this gap in the labour relations literature, I coded a random sample of 

almost 400 Ontario arbitration awards over the past two decades.  I then performed event history 

analysis on the data to determine the various factors that were associated with delay in the 

grievance arbitration system.   

The third paper draws more heavily on traditional legal analysis, adopts a macro 

perspective, and critiques the Supreme Court of Canada’s freedom of association jurisprudence 

in the labour context.  This jurisprudence has important implications for the ability of unions and 

less formal employee associations to collectively bargain and to strike, and ultimately influences 

the degree to which employees can exercise collective action in order to act as a countervailing 

force in what is typically a relationship of unequal power with the employer.  Although some 

increased clarity may have been provided by the series of Supreme Court of Canada (SCC) 

decisions delivered in early 2015, the general state of the Canadian law on workers’ right to 

freedom of association (RFOA) has been roundly criticized by various prominent labour law 

academics and practitioners.  This paper summarizes the key elements of Sheldon Leader’s 

theory of the RFOA, which he developed using first principles from philosophy, political theory, 



3 

 

and law.  I then use this theory to analyze the jurisprudence of the SCC, and argue that it would 

have been more consistent and coherent had this theory been relied on. 

In the concluding chapter of this thesis, I will attempt to put all three papers in 

perspective using John Budd’s and Alexander Colvin’s work on equity, efficiency and voice. 
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Chapter 2  
Honda v. Keays–Employer Shield Or Employee Sword? 

An Empirical Analysis 

1 Introduction 
In June of 2008, the Supreme Court of Canada decided Honda v. Keays (“Honda”), a 

case that has critical implications for terminations of employment in Canada.  It has implications 

for how judges decide legal cases arising out of difficult dismissals.  For individual employers, 

the decision affects the legal and financial risks inherent in dismissals, and the extent to which 

they can relax their human resource policies and practices related to terminations.  For 

employees, the decision may affect their ability to recover damages arising from difficult 

terminations.  The case also has great significance for legal counsel to employers and employees 

in terms of the advice provided during the termination process, and in the conduct of any 

litigation arising from this process.  And, the Honda decision also has important public policy 

implications, as it likely impacts the generalized level of sensitivity with which employers 

approach dismissals.   

Honda modifies the legal principles regarding the award of “moral damages”.  Moral 

damages are meant to compensate for psychological distress and likely other types of losses that 

an employee experiences due to dishonest, callous, or vindictive employer conduct in the 

dismissal process (“bad faith conduct”) (MacDonald, 2010).  Examples of bad faith conduct 

include asserting baseless allegations of theft against the employee during the dismissal process 

or defaming the terminated employee to prospective future employers.  Before Honda, 

employment law principles permitted a judge who found bad faith conduct to assume that an 

employee had experienced injury as a result, and to award moral damages by extending the 

employee’s reasonable notice period.  As a result of Honda, moral damages can now only be 

4 
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awarded if an employee proves that he or she experiences a loss as a direct result of the employer 

conduct, and the damages awarded are to be a specific dollar sum to compensate for this loss, 

rather than an arbitrary extension of the notice period.   

Legal scholars and lawyers are divided about the potential impact of these revised 

principles.  Some argue that Honda favours employer interests by making it harder for 

employees to obtain moral damages and by reducing the risks of bad faith conduct (e.g., 

Edmonds, 2011; Fitzgibbon, 2009; and Lublin, 2009) (the “employer shield” hypothesis).   

Others argue that the impact will not be uniformly positive for employers in all situations.  While 

they acknowledge the increased evidentiary burden to employees in obtaining moral damages, 

they argue that, for those employees who meet this burden, such damages are likely to be larger 

than before Honda (Doorey, 2008; England, 2008) (the “employee sword” hypothesis).  Shortly 

after Honda was decided, this possibility was highlighted when an Alberta trial judge awarded a 

terminated financial advisor $1.6 million in moral damages (Soost v. Merrill Lynch Canada Inc., 

2009).  However, this large award in Soost was overturned by the Alberta Court of Appeal 

(Merrill Lynch Canada Inc. v. Soost, 2010), lending support to the employer shield hypothesis.  

This difference of opinion motivates the current empirical study.  I have performed a 

statistical analysis of moral damage awards in Canada to determine whether these awards have 

changed since Honda, and if so, the factors driving these changes.  I will outline the 

methodology and results of my study, followed by a discussion of the implications.  However, 

before that, I will conduct a brief review of the relevant legal principles, outline the debate 

among legal scholars and lawyers that the case has generated, and develop several testable 

hypotheses. 
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2 Legal Background  
In this section, I will provide a brief overview of the principles related to “bad faith” 

dismissals, and how they have changed over the years.  It is important to keep in mind that these 

principles apply to employment relationships that are not covered by collective agreements (i.e., 

they do not apply to unionized workforces).  In very general terms, these principles can be 

divided into three historical phases:  from the mid-1800s to 1997, from 1997-2008, and from 

2008 onwards.  In the earliest phase, the courts did not generally recognize the duty of an 

employer to dismiss an employee in good faith.  The second phase began with the Supreme 

Court of Canada’s decision in Wallace v. United Grain Growers Ltd. (1997), which established 

that employers are liable for engaging in bad faith conduct in the context of a dismissal.  The 

third phase started with the advent of the Honda decision, which modified the principles 

established in Wallace. 

It is useful to think of each of these historical phases as being influenced by two 

competing “paradigms”.  One of the “paradigms” is an “employee rights” approach, where the 

law strives to provide employees being terminated with a bundle of rights to protect their 

interests.  On the other hand, a conflicting paradigm is the “efficiency” approach, whereby the 

law strives to give employers latitude to terminate the employment relationship in an efficient 

manner for the optimal structuring of their business operations (England, 1995).  The first phase 

of bad faith dismissal damages was dominated by the efficiency paradigm; the second phase 

represented a decisive shift towards the rights paradigm; and the third phase may have entailed a 

shift back towards the efficiency paradigm. 
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2.1 Phase 1:  No Duty of Good Faith in the Manner of 
Dismissal (Mid-Nineteenth Century to 1997) 

In general terms, Canadian employers in common law jurisdictions1 are legally entitled to 

terminate non-union employment relationships of indefinite term at any time, as long as their 

reasons are not discriminatory under applicable human rights legislation.  Where the employer 

does not have a legally recognized “cause” for dismissal (an example of cause would be theft by 

the employee), it has an obligation to provide the employee with either “reasonable notice” that 

the employment relationship is ending, or pay in lieu of reasonable notice.2  This obligation to 

provide reasonable notice only extends to employment contracts of indefinite term—there is not 

generally an obligation to provide reasonable notice in an employment contract of fixed length 

(Ball, 2011).  The contemporary rationale for this reasonable notice requirement is to give the 

employee time to look for another job.3  Where the employer does have “cause” for dismissal, 

the employer is not obliged to provide reasonable notice or pay in lieu (Ball, 2011; England, 

2007). 

Although the law generally required (and still requires) the employer to provide 

reasonable notice to the employee in the absence of  “cause”, the law did not generally require 

the employer to compensate the employee for the psychological trauma associated with being 

terminated (Honda, 2008). This principle originates from the English case of Hadley v. 

Baxendale (1854). In that case, the delivery company for a milling company was late in the 

                                                

1
 I.e., outside Quebec, which is a civil code jurisdiction. 

2
 The obligation on employers to give reasonable notice developed over a number of centuries in England, but is 

now a cornerstone of Canadian employment law.  This obligation originated in the agricultural sector, but by the 
mid-1850s, it started to be applied in industrial settings.  For a summary of the history of the obligation to provide 
reasonable notice, see Etherington (1990).   Note that the obligation to provide reasonable notice can be overridden 
by a specific term in a written employment contract.   
3
 Although some of the historical reasons are less benevolent, such as the prevention of collective action by workers.  

For a discussion of these historical reasons, see Etherington (1990).  
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delivery of a broken mill shaft to the masons who were supposed to fashion a new shaft.  

Unbeknownst to the delivery company, the late delivery meant that the mill, which was without a 

spare shaft, sat idle and lost profit.  Lord Alderson, of the English Court of Exchequer, ruled that 

any contract-breaker ought only be liable for such damages as “may fairly and reasonably be 

considered either arising naturally, i.e. according to usual course of things from such breach of 

contract itself, or such as may reasonably be supposed to have been in the contemplation of both 

parties at the time they made the contract, as the probable result of the breach of it.” (para 3).  In 

the case at bar, the Court ruled that the delivery company was not liable for the miller’s 

consequent loss of profits.  This became known as the “foreseeability principle”. Even though 

the case was not one involving an employment relationship, it was ultimately extended to the 

employment relationship.  In the employment law context, the principle has been applied to 

mean that, at the time the employment relationship was formed, it is not in the contemplation of 

the parties that the employer would be liable for the hurt feelings of the employee caused by 

termination—generally, what is in the contemplation of the parties is that the contract may end at 

any time, provided notice is given (Honda, 2008, para 56). 

The next relevant case on the issue of damages related to the manner of dismissal is 

another English one by the House of Lords, Addis v. Grammophone (1909).  In that case, a 

manager experienced mental distress and claimed loss of reputation as a result of suddenly and 

harshly being relieved of his position, and not being permitted to work out his notice period.  At 

issue was whether the employee could recover losses for harm occasioned by the manner of 

termination.  The court relied on Hadley and ruled that, generally, mental distress damages and 
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damages for loss of reputation were not available unless there was a “separate actionable 

wrong,”4 which did not exist in the case at bar. 

The next case of importance is the Supreme Court of Canada’s decision in Peso Silver 

Mines v. Cropper (1966). In that case, Cropper was the Managing Director of Peso Silver Mines, 

but also owned a part interest in two other mining companies, Cross Bow and Mayo.  These 

other mining companies were pursuing opportunities that Peso Silver Mines had earlier declined.  

A controlling interest in Peso Silver Mines was acquired by a company called Charter, and 

Cropper was asked to sell his interests in Cross Bow and Mayo to Peso Silver Mines at cost.  The 

employee refused, and was forced by Peso Silver Mines to resign.  At trial, the judge awarded 

Cropper $10,000 which represented the balance of his salary for the year ending December 16, 

1964.  He indicated, however, that he would have “fixed the damages at $6,500 were it not for 

the circumstances of the respondent's dismissal, namely that the unsubstantiated allegations of 

impropriety made against him and the fact of his dismissal so shortly after Charter had taken 

control of the appellant could not fail to damage his reputation among mining men” (p. 684).   

Justice Cartwright for the Supreme Court ruled that “the claim being founded on breach of 

contract, the damages cannot be increased by reason of the circumstances of dismissal whether in 

respect of the [employee’s] wounded feelings or the prejudicial effect upon his reputation and 

chances of finding other employment” (p. 684, emphasis added).  So, the Supreme Court applied 

the principle from Addis v. Grammophone (1909) that damages in a wrongful dismissal action 

cannot be increased by reason of the circumstances of the dismissal, either to acknowledge 

injuries to reputation or for mental distress.  Furthermore, Justice Cartwright’s inclusion of the 

phrase “chances of finding other employment” in his statement of the principle suggested that 

                                                

4
 An example of a separate actionable wrong is the tort of defamation. 
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economic injuries related to the manner of dismissal are also foreclosed from recovery.  This 

represents an extension, albeit a logical one, to the application of the principle in Addis (1909), 

which related only to less tangible injuries like mental distress or loss of reputation. 

 The last case of interest is the Supreme Court of Canada decision of Vorvis v. ICBC 

(1989).  The case dealt with the issue of aggravated damages for mental distress.5  The 

employee, Mr. Vorvis, was a lawyer with the Insurance Corporation of British Columbia.  He 

was conscientious to a fault—he had a penchant “to produce a Cadillac when a Ford would do” 

(Vorvis v. ICBC, 1989, p. 1111).  This caused him to fall behind on his work projects.  He was 

subjected to belittling and humiliating work-load meetings, which caused him to require medical 

attention.  He was then terminated for incompetence.   

Justice McIntyre, for a majority of the Supreme Court, rejected Vorvis’ claim for 

aggravated damages for mental distress, stating, “…I would conclude that while aggravated 

damages may be awarded in actions for breach of contract in appropriate cases, this is not a case 

where they should be given… I would not wish to be taken as saying that aggravated damages 

could never be awarded in a case of wrongful dismissal, particularly where the acts complained 

of were also independently actionable, a factor not present here” (Vorvis v. ICBC, 1989, p. 

1103).  In other words, the employer’s behaviour in the case at bar was not serious enough to 

warrant aggravated damages for mental distress. 

The fact that damages were not awarded for the manner of dismissal (and that only 

reasonable notice damages for the fact of dismissal were awarded) during this phase is evidence 

that the law favoured the efficiency paradigm over the rights paradigm.  Nevertheless, the 

Supreme Court’s ruling in Vorvis (1989) that aggravated damages for mental distress could be 

                                                

5
 The case also dealt with punitive damages, but these damages are not the focus of the present study, and therefore 

the issue of punitive damages in the Vorvis case will not be discussed here. 
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awarded in an appropriate case in the future left open the possibility of a move towards the rights 

paradigm. In 1997, a Supreme Court of Canada decision signaled a decisive shift towards the 

rights paradigm.    

2.2 Phase 2:  Wallace v. United Grain Growers (1997-2008) 

Wallace v. United Grain Growers Ltd. (“Wallace”) was a 1997 landmark decision of the 

Supreme Court of Canada that introduced the concept of damages for “bad faith” employer 

conduct. The facts of the case were as follows.  In 1972 a printing company decided to update its 

operations and seek a larger volume of commercial printing work. Wallace met with the 

marketing manager of the company’s publishing and printing divisions, to discuss the possibility 

of employment. Wallace had the type of experience the manager sought, having worked 

approximately 25 years for a competitor that used a particular type of press. Wallace explained to 

the manager that as he was 45 years of age, if he were to leave his current employer he would 

require a guarantee of job security. He also sought several assurances from the manager 

regarding fair treatment and remuneration. He received such assurances and was told by the 

manager that if he performed as expected, he could continue to work for the company until 

retirement.  

Wallace was hired and enjoyed great success at the company; he was the top salesperson 

for each of the years he spent in its employ. In 1986 he was summarily discharged without 

explanation. Wallace commenced a lawsuit alleging wrongful dismissal, and United Grain 

Growers defended the action by asserting that Wallace had been dismissed for cause. This 

allegation was maintained until the trial commenced. The termination of Wallace’s employment 

and the allegations of cause created emotional difficulties for him and he was forced to seek 

psychiatric treatment. His attempts to find similar employment were largely unsuccessful.  
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At trial, Wallace was awarded damages for wrongful dismissal based on a 24-month 

notice period and $15,000 in aggravated damages resulting from mental distress in both tort and 

contract. The trial judge refused to award punitive damages. The Manitoba Court of Appeal 

reduced the reasonable notice period to 15 months, on the basis that the trial judge may have 

allowed an element of aggravated damages to creep into his assessment and that recent awards in 

such cases had been getting too high, and overturned the award of aggravated damages. 

When the case came before the Supreme Court, it returned the reasonable notice period to 

24 months as assessed by the trial judge, but did not award aggravated or punitive damages for 

the employer conduct.  The court ruled that bad faith conduct in the manner of dismissal is 

another factor that is properly compensated for by an addition to the notice period (the 24 month 

period including an addition to the notice period in this case). According to the court, the point at 

which the employment relationship ruptures is the time when the employee is most vulnerable 

and hence most in need of protection.  In recognition of this need, the Supreme Court reasoned 

that the law ought to encourage employer conduct that minimizes the damage and dislocation 

(both economic and personal) that result from dismissal. To ensure that employees receive 

adequate protection, the court ruled that employers ought to be held to an obligation of good 

faith and fair dealing in the manner of dismissal, the breach of which ought to be compensated 

for by adding to the length of the period of reasonable notice.  The court defined this duty of 

good faith as follows:   

The obligation of good faith and fair dealing is incapable of precise definition. However, 

at a minimum, I believe that in the course of dismissal employers ought to be candid, 

reasonable, honest and forthright with their employees and should refrain from engaging 

in conduct that is unfair or is in bad faith by being, for example, untruthful, misleading or 

unduly insensitive. (Wallace, 1997, para 98)  



13 

 

The following table (Table 2.1) provides examples of employer conduct that judges have 

found to constitute “bad faith” pursuant to the Wallace case (England, 2007).  Readers will find 

these examples useful illustrations of the kind of behaviour that meets the “bad faith” threshold. 

In summary, the Supreme Court in Wallace established a legal duty on the part of the 

employer to engage in good faith in the context of a dismissal.  Where the employer engaged in 

bad faith in the manner of dismissal, a court was able to use this as a factor in extending the 

employee’s reasonable notice period.  This increase in the notice period became known as the 

“Wallace bump” or “Wallace damages”.  It is important to note that, under Wallace, there was 

not a requirement for the employee to specifically prove his or her loss—such loss was assumed 

(Edmonds, 2011).  The Supreme Court was not entirely clear about which employee losses 

should be compensated by Wallace damages.  In Wallace, the main driver appeared to be the 

Wallace’s mental distress.  However, it seems as though the majority believed that a wide range 

of employee injuries could be compensated by Wallace damages.  These injuries included 

tangible losses, such as the increased difficulties in obtaining comparable employment as a result 

of the bad faith conduct, and intangible losses such as mental distress and loss of reputation.6   

The principles established in Wallace were applied by lower courts without modification until 

the Supreme Court’s decision in Honda, which ushered in the third phase. 

                                                

6
 Note that the minority opinion, written by Justice McLachlin, was that these kinds of intangible losses should not 

be compensated for by an increase in notice period.  According to the minority, only injuries to the ability to find 
comparable employment should go to increasing the notice period. 
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2.3 Phase 3:  Honda v. Keays (2008-Present) 

The Supreme Court’s decision in Honda substantially modified the “bad faith” damage 

principles enunciated in Wallace.  However, before turning to the Supreme Court’s decision, 

some background on the case is necessary.  At trial, the judge found the following facts. Mr. 

Keays was a management employee in the quality control department at the Honda plant in 

Alliston, Ontario.   Shortly after starting at the plant, he developed chronic fatigue syndrome 

(CFS) and missed a substantial amount of work.  Honda placed the employee on an attendance 

management plan, but the plan was not particularly well suited to someone with CFS, because it 

required each absence to be medically validated before a return to work.   Eventually, Honda 

required Mr. Keays to see a company physician.  When the first examination occurred, the 

physician threatened to move the employee to a more physically demanding job on the 

production line.  Honda then insisted that Mr. Keays meet with its company physicians again, 

and told him these doctors believed that his absences were unjustified. Mr. Keays asked for 

clarification of the purpose and scope of the meeting, which Honda refused to provide.  When 

Keays refused to meet with Honda’s physicians until the purpose of the meeting was clarified, a 

stand-off ensued which resulted in Mr. Keays’ dismissal.   

At trial, the judge was extremely critical of the way Honda managed Keays’ disability 

and the termination.  He ruled that Honda’s behaviour was driven by an attempt to avoid its duty 

to accommodate Mr. Keays, and that the termination was in bad faith.  In the result, he awarded 

nine months in Wallace damages, and a sizeable punitive damage award on top of the Wallace 

damages.  On appeal, the Ontario Court of Appeal upheld the decision, but reduced the punitive 

damage award.  Honda then appealed to the Supreme Court. 

In its decision, the Supreme Court reiterated that damages for the manner of dismissal 

will be available if they result from the circumstances described in Wallace.  In other words, the 
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test for “bad faith” remains the same.  However, unlike the methodology established in Wallace, 

these damages should be awarded through a dollar award that compensates the employee for the 

loss actually suffered, rather than by arbitrarily extending the notice period.  The Supreme 

Court’s discussion of the kinds of losses which are compensable as a result of “bad faith” 

conduct were focused mainly on psychological injury, but the principles would appear to be 

broad enough to encompass the other losses discussed by the majority in Wallace.  These other 

losses would include the loss of reputation, and the injuries to future employment prospects. 

Applying these revised principles to the case at bar, the Supreme Court ruled that no 

moral damages should have been awarded by the lower courts, for two reasons.  First, the 

Supreme Court overruled the findings of the trial judge that Honda’s conduct in dismissing 

Keays met the threshold of bad faith.  On these findings, the trial judge made “overriding and 

palpable errors of fact” (Honda, 2008, para 61). The Supreme Court overturned the trial judge’s 

finding that Honda misrepresented the positions of its doctors, and that Honda took a “hardball” 

approach to managing Keays’ absences.  Instead, a majority of the Supreme Court found that 

Honda relied in good faith on the advice of its medical experts, and was simply seeking to 

confirm Keays’ disability.  It is important to realize that on this aspect of the case, the Supreme 

Court was not increasing the threshold, established in Wallace, for determining employer bad 

faith.  Rather, it was taking the unusual step of reversing findings of fact made by the trial judge.  

Presumably, if the facts were left undisturbed, the Supreme Court would have found that 

Honda’s conduct met the test for bad faith.  Given the Supreme Court’s ruling that there was no 

bad faith, it also struck down the punitive damage award. 

Even if Honda’s conduct would have amounted to bad faith, the Supreme Court gave a 

second reason why the plaintiff was not entitled to moral damages:  There was no evidence that 

his disability subsequent to termination was caused by the manner of termination.  The court 
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accepted the fact that the plaintiff was struggling with chronic fatigue syndrome before being 

terminated, and that his condition became worse after the termination.  However, the court ruled 

that the plaintiff had not adduced any evidence to establish that Honda’s conduct during the 

termination had caused his condition to deteriorate.  

In the aftermath of Honda, there was a great deal of legal commentary, which I will now 

outline, on how the revised principles might impact future moral damage awards.  

3 Legal Commentary and Hypotheses 

3.1 Legal Commentary on the Impact of Honda 

After the Supreme Court of Canada decision was released in June of 2008, many lawyers 

and legal scholars made predictions about how Honda will impact moral damage awards.  There 

was consensus that the legal test for what constitutes employer bad faith, set out in Wallace, was 

not changed in Honda.  In other words, the commentators asserted that the same types of 

employer misconduct that constituted bad faith under Wallace still constitute bad faith under 

Honda (Edmonds, 2011; England, 2008; Fitzgibbon, 2009; Lublin, 2009).   

Despite this common ground, there were two main areas of disagreement.  The first 

related to whether the likelihood of a plaintiff being awarded any moral damages changed as a 

result of Honda.  The second related to whether, in those cases where some amount of moral 

damages is awarded, the size of moral damage awards will be bigger or smaller as a result of the 

revised principles in Honda. 

As for the disagreement about the likelihood of moral damages, some legal commentators 

predicted that Honda will cause a shift back towards the efficiency paradigm.  Specifically, these 

commentators argued that moral damages will be less likely than under the Wallace era, because 

of the higher evidentiary burden on employees established in Honda (e.g., Edmonds, 2011; 

Fitzgibbon, 2009; Lublin, 2009; Veel, 2009).  They predicted that, under the Wallace era, courts 
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presumed that an employee suffered injuries if bad faith conduct was established, and awarded a 

“Wallace bump” to the period of reasonable notice.  According to them, following Honda, 

employees will only be awarded moral damages if they prove a) that they suffered actual harm, 

and b) that the harm suffered was a direct result of the employer misconduct (Edmonds, 2011).  

For example, an employee who was struggling with depression before being dismissed, and had 

her depression worsen after being terminated in an insensitive manner, would probably now have 

to call a psychologist/psychiatrist as an expert witness to establish the extent to which this 

depression worsened as a result of the employer misconduct.  Calling expert testimony will be an 

expensive proposition for the employee, perhaps prohibitively so.  Additionally, the employee 

will be faced with the potentially difficult evidentiary task of refuting the employer’s argument 

that the increase in severity of the depression was due to other life events, and was not related to 

the employer’s conduct.  All of this, these commentators argue, will likely make it more difficult 

for employees to prove moral damages in wrongful dismissal cases.  To summarize, many legal 

scholars and lawyers believed that this additional evidentiary burden will result in a lower 

probability of there being a moral damages award for a given case (Edmonds, 2011; England, 

2008; Doorey, 2008; Fitzgibbon, 2009; Lublin, 2009; Veel, 2009).  This prediction can be called 

an “employer shield” hypothesis, because it posits that Honda provides employers with 

additional defenses in bad faith dismissal actions.   

However, not all authors agree that Honda established an additional evidentiary burden 

with an associated lower probability of damages.  For example, MacDonald (2010) pointed out 

that there was no express requirement in the Honda decision for the employee to adduce medical 

or other expert evidence in support of a claim for moral damages.  She argued that courts are still 

permitted to presume that employee injury flows from employer misconduct, just as they did 
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during the Wallace era, without the need for specific proof.  Based on MacDonald’s reasoning, 

one would not expect the probability of moral damages to change in the Honda era. 

As previously mentioned, the second source of disagreement among commentators 

related to the size of award.  Some lawyers argued that now even for those cases that have met 

the putative higher evidentiary burden, the average size of the damage awards will be smaller 

than in the Wallace era (Lublin, 2009).  This is another employer shield hypothesis.  They have 

two main reasons for this prediction.  The first relates to the forseeability principle, which was 

originally set out in Hadley v. Baxendale, and reiterated most recently by the Supreme Court of 

Canada in the decision of Fidler v. Sun Life (2006), a case outside the employment context.  As 

discussed above (see section 2.1, Phase 1), based on this principle, a plaintiff is only awarded 

damages for breach of contract to the extent that these damages were foreseeable by the 

contracting parties at the time a contract was formed.  The Honda decision made specific 

reference to this principle, which may serve to limit the amount of moral damages, as extensive 

moral damages in the event of a bad faith termination were likely not in the contemplation of the 

parties at the time the employment relationship was formed.  The other reason why damage 

awards may be smaller is that, to the extent that Honda encourages a focus on compensation for 

psychological injury, rather than economic injury, this will lead Canadian courts to continue 

what has been a historically conservative trend in mental distress awards (Edmonds, 2011).  

Edmonds (2011) notes that the damages for mental distress in the Canadian courts have been 

“consistently modest”, being between $20,000 and $75,000 (p. 41).     

Conversely, there is another branch of commentators, mainly comprised of legal scholars,  

who believe that Honda will actually lead to larger moral damage awards on average for those 

plaintiffs who are successful in meeting the putative higher evidentiary burden (Doorey, 2008; 

England, 2008).  According to England (2008), “compensating economic and psychological 
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losses in accordance with the Hadley principle will likely further the employees’ right to decency 

by resulting in substantially larger damages awards than under the Wallace doctrine, because the 

employee will be compensated for his or her actual losses” (p. 349).  England (2008) appears to 

be anticipating that the largest damages will arise when employees are compensated for 

substantial economic losses resulting from an employer’s bad faith termination.  These losses are 

most likely to occur when the employee’s future earning potential is significantly reduced or 

eliminated altogether, either due to debilitating mental distress or injury to reputation.  Before the 

Honda decision, Doorey (2005) argued that arbitrary caps on wrongful dismissal damages served 

to limit moral damages under the Wallace era (12 months’ notice for non-managerial employees, 

24 months’ notice for managerial employees).  After the Honda decision was released, Doorey 

predicted that moral damages would increase, as they were now not impacted by the cap. These 

are “employee sword” hypotheses, in that they predict that employees will be able to use Honda 

to their advantage to obtain larger moral damages than were previously possible.   

Some lawyers and scholars have been even more specific in their predictions and stated 

that Honda will create a change in the way judges determine moral damage awards, such that the 

amount will be driven less by employer misconduct and more by employee injury (Edmonds, 

2011; England, 2008; and Veel, 2009). If this is true, the crux of the sword/shield debate may be 

resolved on the basis of whether any gains employees receive for the increased judicial focus on 

their injuries will exceed the concomitant losses related to the decreased emphasis of the 

decision-maker on employer misconduct.  

The various predictions outlined above are summarized in the following table (Table 2.2). 
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These predictions are capable of being formulated into hypotheses, and then empirically 

tested.  Such empirical testing will go a long way to resolving some of the contradictory 

predictions.  To date, there has been no attempt to empirically resolve these contradictions, and 

the present study is intended to fill this gap in the literature.  

3.2 Hypotheses 

As indicated in the last section, most legal commentators predict that as a result of 

Honda, awards for moral damages will be less likely.  This seems like a reasonable prediction, 

given the fact employees are now required to prove the actual damages they have suffered, and 

that these damages resulted from the employer’s bad faith conduct.  Therefore, the first 

hypothesis of the study is as follows:   

H1:  Since Honda, court awards of moral damages will be less probable. 
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Although there is general agreement regarding the decreased likelihood of moral 

damages, lawyers and legal scholars appear to be very divided about the impact of Honda on the 

size of moral damage awards, in those cases where they are awarded.  Some believe it will 

increase, and some believe that it will decrease.  Both groups can justify their predictions.  

However, I tend to side with those commentators who argue that the courts will apply the 

foreseeability principle to limit moral damages, especially economic losses, and that when 

awarding for psychological injury courts will rely on the conservative precedents that have been 

previously set by Canadian law.  Based on this, the second hypothesis of the study is as follows: 

H2: After Honda, the size of moral damage awards, in those cases where they are 

awarded, will be smaller. 

Some legal commentators have predicted that the principles of Honda require judges to 

emphasize employee injury when determining moral damages while at the same time de-

emphasizing employer misconduct. This makes sense, in light of the fact that Honda states that 

moral damages are supposed to be compensatory for the employee, rather than punitive against 

the employer.  To put these predictions into more testable, scientific terms, I hypothesize that era 

(Honda era versus Wallace era) will act as a moderator in the relationship between employer 

misconduct and moral damage awards, such that employer misconduct will become a weaker 

determinant of the size of moral damage awards following Honda; at the same time, era will act 

as a moderator in the relationship between employee injury and moral damages, such that 

employee injury will now be a stronger determinant of the magnitude of such awards. These 

hypotheses can be formally stated as follows: 

H3:  The relationship between employer misconduct and moral damages will be weaker 

after Honda. 



23 

 

H4:  The relationship between employee injury and moral damages will be stronger after 

Honda. 

Next, I will describe the research design for testing these hypotheses. 

4 Research Design 

4.1 Content Analysis 

For this study, a technique called “content analysis” was used to generate data from 

written legal decisions involving moral damages.  Content analysis is an approach to the analysis 

of documents and texts that seeks to quantify content in terms of predetermined categories and in 

a systematic and replicable manner (Bryman, 2008). Content analysis has been used in many 

different contexts, the most common being the study of mass media communications.  It is 

becoming an increasing popular way to do legal analysis, due to its systematic and objective 

nature (Hall & Wright, 2008).  For example, Hall and Wright (2008) identified 134 studies in the 

past 50 years that have used content analysis to answer legal questions, with the vast majority 

being done in the past two decades.  There have been a number of studies where content analysis 

was used to determine the impact of a U.S. Supreme Court case on the decisions of lower courts 

(examples include Gruhl, 1980; Cross & Tiller, 1998; and Richards, Smith, & Kritzer, 2006), and 

my study is analogous to these.  

The cases in my study were content analyzed by two coders, who each hold multiple 

university arts degrees.  In order to avoid biasing the results, these coders were blind to the 

study’s hypotheses. The typical case ran about 25 pages: the length ranged from 3 to about 150 

pages.  A number of recommended steps were taken to maximize inter-rater reliability between 

the coders (Krippendorff, 2013; Neuendorf, 2002). First, the researcher developed and provided 

a codebook to the coders (available upon request).  Second, the coders analyzed 30 pilot cases, 

and the codebook was modified in response to issues identified in this pilot phase.  Third, the 
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two coders underwent a training program before the pilot phase, and were given additional 

training to correct the issues identified in the pilot phase. The literature suggests that an inter-

rater reliability of at least .85 is desirable (Neuendorf, 2002).  Inter-rater reliability exceeded .85 

for every variable, on a sample of 100 cases. The values for inter-rater reliability are provided in 

Table 2.3.  After the coding was completed, the researcher reviewed it extensively, and was 

satisfied it was completed to a high standard by both coders. 
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4.2 Data 

The unit of analysis for this study is a decided legal case.  Using Quicklaw, a 

comprehensive and searchable legal database of all Canadian court decisions, I identified 

wrongful dismissal cases involving employee allegations of “bad faith” dismissals.7  The Honda 

decision was released on June 27th, 2008.  I collected data on all decided cases falling in the 

following two periods of four years each: a “Honda era” and a “Wallace era”.  The Honda era 

ran from the release of the Honda decision (i.e., June 28, 2008-June 27, 2012).   The Wallace 

era, which acted as a comparison period, was from June 28, 2004 to June 27, 2008.  In order for 

a case to count for inclusion in the study, the decision must have been released within the defined 

Honda era or the Wallace era.  In other words, a case that was released on July 1st, 2012 would 

be excluded from the study, as would a case released on June 1st, 2004.  Additionally, any appeal 

of the case must also have been concluded and decided within the two defined eras of the study.  

If a trial level decision was released on June 1st, 2012, but an appeal of this decision was released 

by an appellate court on September 15th, 2013, the case was excluded.  Lastly, in the event that a 

trial level decision was appealed, only the final decision was coded for the purposes of the study.  

For example, if a case was tried before the Ontario Superior Court of Justice and the decision 

was appealed to the Ontario Court of Appeal, the case would only be coded once in the study, 

and the decision of the Court of Appeal would be the one coded.       

I performed analysis on the entire population of cases in the Wallace and Honda eras, not 

just a sample.  There were 173 cases from the Wallace era, and 111 cases from the Honda era, 

for a total of 284 cases. 

 

                                                

7
 To ensure that no cases were missed, I also searched the database for related terms, like “mental distress” and its 

synonyms, “aggravated damages”, “Honda” and “Wallace”. 
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4.3 Dependent Variable 

As indicated by the hypotheses above, the sole dependent variable in the study was the 

amount of moral damages awarded, if any, in a given case. I adjusted the dependent variable, 

moral damage awards, for inflation.  More specifically, I used Statistics Canada’s “total” 

Consumer Price Index (CPI) to convert moral damage awards into constant June 2008 Canadian 

dollars.  This month was chosen as the reference point, as it was when the Supreme Court of 

Canada’s Honda decision was released, and marked the boundary between the two eras in this 

study. 

As can be seen from Figure 2.1, below, the distribution of moral damages in both eras 

was highly skewed to the right. In both eras, moral damages were only awarded in a small 

percentage of cases.  In the Wallace era, about 71% of all cases resulted in no moral damage 

award.  In the Honda era, the frequency of cases with no moral damages was even higher (76%). 

Although the distribution of this variable indicated a heavy clustering around $0 value, this was 

indicative of the actual value of moral damages in the cases, rather than the result of exogenous 

censoring or missing data (Frondel & Vance, 2012).  Such a distribution is often called a “corner 

solution” or a “limited dependent variable”.  This suggests that, in either era, plaintiff employees 

had a very high threshold to meet in persuading a judge to award moral damages.  As will be 

discussed below, this distribution has implications for the empirical model used in this study. 
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4.4 Focal Independent Variables  

The two focal independent variables are employer misconduct and employee injury.  

Employer misconduct was measured on a five-point scale, and is outlined in Table 2.4, below.  

The gradations of this scale are based on the level of moral culpability on the part of the 

employer.  As one progresses up the scale, the employer goes from simply neglecting the 

employee’s interests to actively trying to cause the employee harm.  A value of 1 corresponds to 

no or minimal employer misconduct in the termination process, whereas a value of 5 corresponds 

to vindictive, spiteful, or vengeful behaviour on the part of the employer (e.g., where the 

employer spreads false rumours about the employee to prospective future employers). Coders 

were permitted to use a value of x.5 if they believed that a particular instance of employer 

misconduct straddled two consecutive points on the scale.  Each case had a good description of 

the level of employer misconduct, so missing data was not an issue. 
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The other key independent variable was the loss or injury the employee experiences as a 

result of the employer’s bad faith conduct.  As indicated above, there are various types of injuries 

the employee might experience, including the loss of future ability to work, damage to 

reputation, and mental distress.  Unfortunately, there is not enough information in the cases to 

measure the loss of future ability to work, or the damage to reputation.  This is so particularly in 

the Wallace era, where the principles did not require the specific proof of loss in the manner 

required in the Honda era.  This has been noted by a number of scholars (see, in particular, 

England (2008) at p. 338).  By far the best descriptions of the employee injury from the cases 

were for psychological impact, and therefore this variable will be the one used to measure 

employee injury.  Even for this variable, though, there is likely a degree of measurement error, 
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particularly in the Wallace era, due to the failure of judges to fully discuss employee 

psychological distress in their written decisions.   

In this study, employee psychological impact was measured on a four point scale, with 

“1” being no impact and “4” being severe (intense and long-lasting) impact. As with employer 

misconduct, coders were permitted to use a value of x.5 if they believed that a particular 

psychological impact straddled two consecutive points on the scale.  This scale is summarized in 

Table 2.5. 

 

4.5 Control Variables 

It is important to control for a number of variables that might have an effect on the 

amount of moral damages awarded, particularly because of the way moral damages were 

calculated in the Wallace era.  As previously discussed, under the Wallace era, moral damages 
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were awarded as an extension to the period of reasonable notice. Pursuant to Bardal v. Globe & 

Mail (1960), courts are directed to determine the length of reasonable notice using the 

employee’s age, position, and length of service (these have come to be known as the “Bardal 

factors”).  These factors should not directly impact the length of reasonable notice in the Wallace 

period, as the reasonable notice period is supposed to be determined before any extension is 

awarded, but they might indirectly impact the Wallace bump to the period of reasonable notice.  

Judges might give less generous Wallace damages to employees who are already receiving a 

generous period of reasonable notice, particularly if they are approaching or hitting the cap of 

one year for non-management employees or of two years for management employees (Doorey, 

2005).  Given all of this, age, position, and length of service were included as control variables.  

Age and length of service were measured as continuous variables.  Position was a categorical 

variable, with the categories being executive, managerial, professional, skilled/supervisory, 

salespeople, and non-skilled/clerical.   

Employee income might also impact the amount of moral damages in a number of ways.  

In the Wallace era, it had a direct impact, because the employee received damages for the 

number of months of the Wallace bump at her or his rate of monthly income, regardless of 

whether the employee’s injuries were psychological distress or an inability to work.  Even in the 

Honda era, employee income might affect the amount of moral damages if they are being 

awarded for an inability to work.  Income was measured as a continuous variable, and was 

adjusted for inflation in the same manner as moral damages.    

A number of other control variables were included as precautions, even though they were 

not expected to impact moral damages on the basis of legal theory.  A dummy variable for 

appellate level decision was included as a control.  A series of dummy variables were used to 

control for potential regional variation in moral damages (Note that Quebec cases were not 
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included in this study, as different legal principles regarding moral damages under the Civil Code 

were applicable there).  Additional control variables related to demographics were employed to 

account for any potential systemic bias on the part of judges, given the fact that they have a 

substantial amount of discretion in awarding moral damages. These additional variables included 

sex (female/male), sector (private-for-profit, private-not-for-profit, and public), visible minority 

status (visible minority or not), disability status (disabled or not at the time of dismissal).  Lastly, 

a variable was included as to whether the employee was guilty of any wrongdoing, in case this 

influenced the judge in the assessment of moral damages. 

4.6 Summary Statistics 

Tables 2.6 (Descriptive Statistics of Pooled Population) and 2.7 (Comparison of Means 

Between Eras) and 2.8 (Correlation Matrix) provide some summary statistics to give the reader a 

better sense of the data.   First, a closer examination of the dependent variable, moral damages, is 

warranted.  Recall that moral damages have been adjusted for inflation, using the Consumer 

Price Index.  As indicated in the first row of Table 2.6, the unconditional moral damages for all 

284 observations ranged from $0 to $262,132, with a mean value of $7,764.  The use of the 

terms “conditional” and “unconditional” are important to understand, as they have a specific 

meaning for the purposes of this paper.  Unconditional moral damages refer to moral damages 

for the entire population, including those cases where no damages were awarded (e.g., E(Y)). 

Conditional moral damages refers to moral damages, conditional upon receiving them (e.g., 

E(Y|Y>0)—the expected value of Y for the subpopulation where Y is positive).8  In this study, 

Table 2.6 indicates that the conditional moral damages ranged from a low of $105 to a high of 

$262,132, with a mean value of $28,637. 
                                                

8
 The use of the term “conditional” is potentially confusing, as it may also suggest values of moral damages 

conditional on the value of the independent variables.  However, the use of the term “conditional” to refer to positive 
values of the dependent variable is entrenched in the literature (Wooldridge, 2010), so I use it in this paper.  
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Table 2.7 provides some useful information allowing a comparison of moral damages in 

the Honda and Wallace eras.  First, the difference between the two eras in the unconditional 

mean moral damage awards was quite small—in the Wallace era it was $8,285 and in the Honda 

era it was $6,952, for a non-significant difference of $1,332.  Second, the difference in the 

conditional means was even smaller ($82), and also non-significant—the conditional mean in the 

Wallace era was $28,666, whereas in the Honda era it was $28,584.  Table 2.7 indicates that 50 

of the 173 Wallace era cases (28.9%) had an award of moral damages, whereas only 27 out of 

111 (24.3%) Honda era cases have such an award.   

More information about the distribution of moral damages was provided in Figure 2.1, 

which has already been briefly discussed.  This histogram suggests that, in addition to being rare, 

moral damage awards tended to be small.  For example, in both eras the greatest frequency of 

cases with positive moral damage awards fell in the $1-$10,000 band (12.14% in the Wallace 

Era, and 10.81% in the Honda era).  Moreover, only a small percentage of cases had moral 

damage awards greater than $90,000: 1.73% in the Wallace era, and .90% in the Honda era).  

These results suggest some very preliminary conclusions regarding H1 and H2.  H1 is 

that since Honda, court awards of moral damages will be less probable.  The probability of 

obtaining moral damage awards decreased by 4.6 percentage points (28.9%-23.3%) in the Honda 
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era, relative to the Wallace era.  This provides some tentative support for H1 which will 

obviously have to be investigated further using the results of the multivariate model.  However, 

H2, which is that the conditional moral damage awards will be smaller in the Honda era, versus 

the Wallace era, was not supported, given the very small and non-significant difference in 

conditional means between the two eras.  This will also need to be checked further using the 

multivariate model.    

Tables 2.6 and 2.7 also provide some summary statistics for the focal independent 

variables, employer misconduct and employee impact.  From Table 2.6, values for employer 

misconduct were observed over the full range of the scale, from 1 to 5, with a mean value of 

2.787.  From Table 2.7, the mean value of employer misconduct is 2.740 during the Wallace era, 

and slightly higher during the Honda era at 2.861, although this difference is not significant.  

Table 2.6 indicates that observations for employee impact varied from 1 to 4, the entire 

range of the scale, with a mean of 1.627.  The mean value for employee impact in the Wallace 

era was 1.445, a value almost halfway between no impact (1) and mild impact (2).  The mean 

value of the Honda era was almost half a point higher at 1.910, and this difference was 

significant at the .01 level.  This difference was likely due to two factors.  First, the higher level 

of misconduct in the Honda era might have caused employees more psychological distress 

(although, this explanation must be viewed with a degree of skepticism, as the difference in level 

of misconduct between eras was not statistically significant).  Second, employees’ lawyers may 

have been marshalling better evidence of psychological distress in response to the increased 

evidentiary requirements under Honda, and judges may have been describing this distress more 

carefully in their decisions.  

Tables 2.6 and 2.7 also contain summary statistics for various control variables.  A 

dummy variable for appellate level decisions was included as a control.  This was coded as “1” 
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for those cases that were appealed or judicially reviewed.  For the population of cases, 18.7% 

required an appeal for resolution.  There was a significant difference of 9.5 percentage points 

between the proportion of appellate decisions in the Honda Era (24%), relative to the Wallace 

Era (15%).  This was due to the fact that the legal principles regarding moral damages were more 

unsettled during the Honda Era, leading to more cases being appealed.   

A series of dummy variables were used to control for potential regional variation in moral 

damages.  Table 2.6 indicates that there were very few cases from Manitoba, Newfoundland, and 

the territories (1.1%, .04%, and 1.4%, respectively), and so in the multivariate analysis, I 

grouped these three regions together. There were no moral damage cases from Prince Edward 

Island over the period of this study.  Quebec cases were not included in this study, as different 

legal principles regarding moral damages under the Civil Code were applicable there. 

Table 2.7 indicates that some of the demographic control variables were significantly 

different in the two eras.  For example, there was an increase of about 10 percentage points in the 

proportion of visible minority plaintiffs in the Honda era (18.0%), versus the Wallace era (7.5%).  

There is no obvious explanation for this phenomenon.  In the Honda era, there was also an 

increase of 13.3 percentage points in the proportion of employers making allegations of 

employee wrongdoing.   One likely explanation for this is that employers believed that it was 

less risky, relative to the Honda era, to bring allegations of cause in questionable situations.   

Table 2.8 provides a correlation matrix for the key variables in this study.  The 

correlation between moral damages and employer misconduct is highly significant, and roughly 

similar, in both eras (.234 in the Wallace era and .253 in the Honda era).  This finding does not 

support H3, which predicted that the correlation would have become weaker in the Honda era.  

Interestingly, Table 2.8 suggests that the relationship between employee impact and moral 

damages has become stronger in the Honda era, supporting H4.  In the Wallace era, there was no 
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significant relationship.  However, in the Honda era, there was a significant “medium” sized 

correlation (.370).  These findings bear further investigation using the multivariate model, which 

will be discussed next. 

5 Empirical Procedures  
As previously indicated, the dependent variable of this study is moral damages.  As was 

seen in Figure 2.1, above, the distribution of moral damages was clustered around $0.  A linear 

regression model for a dependent variable with this distribution would be inappropriate, either 

for the complete sample or for those cases with moral damages greater than 0, as it would yield 

coefficient estimates that are biased and inconsistent (Maddala, 1983).  As appropriate for such a 

clustered or limited dependent variable, I used a non-linear tobit model (Wooldridge, 2010).  The 

simplest empirical specification of tobit model is as follows: 

E(y|x)=P(y>0|x)*E(y|y>0,x)  

Where: 

 y=moral damages 

x=a vector of independent variables, including employer misconduct, employer 
conduct, employee impact, and era. 
 

This equation can be divided into two parts.  The first part (P(y>0|x)) models the probability of 

receiving any moral damages whatsoever using a probit function, and the second part 

(E(y|y>0,x)) models the conditional magnitude of moral damages (in other words, the magnitude 

of the moral damages, conditional on their being some amount awarded).   

  The tobit model is explicitly designed to model corner solution dependent variables 

(Wooldridge, 2009) and to model a choice with a high threshold (Maddala, 1983). Corner 

solutions occur when there is a pile-up of actual, observed responses (i.e., not due to censoring, 

truncation, or missing data) on one or several values of the dependent variable (Wooldridge, 
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2010).  The distribution in Figure 2.1 is illustrative of a “corner solution”, as there is a substantial 

portion of the distribution of the moral damages at 0. In the present study, the high threshold is a 

judge’s decision as to whether the employer’s conduct constitutes bad faith. 

The tobit model imposes a major constraint. Because it solves the equation as a single 

system, it does not allow for the differential effects of the independent variables at each of the 

two stages (Feinstein & Thomas, 2002). The appropriateness of the tobit model for this study 

was confirmed using two different yet related methods.  In the first, recommended by 

Wooldridge (2009, p. 595), I compared the tobit estimates to estimates generated using a probit 

model, and found them to be similar.9  In the second, I generated estimates from a logit model 

and an ordinary least squares (OLS) conditional magnitude model, and found that the 

independent variables had similar effects at the logit and OLS conditional magnitude stages. 

Upon determining that the tobit model was justified, I estimated three nested 

specifications of the tobit model. In the first specification, I estimated only the direct effects of 

the three focal independent variables (misconduct, impact, and era).  In the second specification, 

I estimated the direct effects, plus I added interaction terms to see whether era moderates the 

effect of misconduct and impact.  In the final specification, I kept the focal independent variables 

and the interaction terms, and added numerous control variables.  The likelihood ratio tests 

performed indicate that the third specification is the best fit of the three, on a statistically 

significant basis.   

 
                                                

9
 More specifically, I converted the dependent variable into a dummy variable, w, and used the probit model.  I 

estimated the probit model were the binary outcome, w, equals one if y>0 (i.e., if moral damages are greater than 
zero), and w=0 if y=0 (i.e., if moral damages are zero).  Then, w follows the probit model, where the coefficient on 
xj is γj  = βj/σ .  I estimated the ratio of βj to σ by probit, for each j. The probit estimates, 

€ 

ˆ γ j, were close to 

€ 

ˆ β j/

€ 

ˆ σ  
where 

€ 

ˆ β  and 

€ 

ˆ σ  are the tobit estimates.   
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The third specification of the model, which included the interaction terms and controls, 

was used to generate the marginal effects of the independent variables.  The marginal effect of 

each of the continuous explanatory variables in this model was not constant over its entire range, 

due to the fact that the tobit model is non-linear (Karaca-Mandic, Norton, & Dowd, 2012).  

Therefore, the results were averaged across all observations to obtain the average marginal effect 

of each independent variable for the probability of receiving and for the conditional magnitude, 

using the “margins” command in Stata 11.  The marginal effect for each discrete explanatory 

variable was calculated as the discrete change for the factor levels.  The standard errors of the 

marginal effects were calculated using the delta method (Karaca-Mandic, Norton, & Dowd, 

2012).  The estimated marginal effects included direct effects and any indirect effects through 

the interaction terms. 

When one speaks about marginal effects, one is talking about the effects of one variable.  

When one talks about interaction effects for non-linear models, one is taking about cross partial 

derivatives or differences (Karaca-Mandic et al., 2012).  If the moderating variable is 

dichotomous, the interaction effect is the cross difference of the expected value of y. The 

standard error of the estimated interaction effect can be found by applying the delta method.  For 

the present study, Stata 11 was used to generate the cross partial effect of the Honda era, relative 

to the Wallace era, on the employer misconduct and employee injury scales.  The cross partial 

effects were estimated at specific points along the scales, and the average cross partial effect was 

also calculated by averaging the cross partial effects across the population (Wooldridge, 2009).   

These effects will be used to assess H3 and H4. 
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6 Results 
The results of the three specifications of the tobit model are presented in Table 2.9.  The 

first specification includes only the focal independent variables, employer misconduct and 

employee impact.  The second specification adds interaction terms between era and misconduct, 

and between era and impact.  The third specification adds the control variables to the variables 

included in the second specification. The likelihood ratio tests performed indicate that the third 

specification is the best fit of the three, on a statistically significant basis (at the .01 level). 

Unfortunately, the coefficient estimates in Table 2.9, like all coefficient estimates 

generated from tobit models, are not easy to interpret.  This is due to the fact that the tobit model 

is not linear (Wooldridge, 2009). The tobit estimates provided in Table 2.9 were used to estimate 

the independent variables’ average marginal effects on the probability of receiving any moral 

damages, P(Y>0), and on the conditional magnitude of moral damages conditional upon 

receiving them, E(Y|Y>0), and these effects are provided in Table 2.10.  Average marginal 

effects were generated by averaging the individual marginal effects across the entire population 

(Wooldridge, 2010).  For the variables misconduct, impact, and era, the average marginal effects 

provided include the indirect effects of those variables through the interaction terms. 
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The middle column of Table 2.10 indicates the average marginal effect of a one unit 

increase in the relevant independent variable on the probability of receiving any moral damages.  

For each discrete explanatory variable, the estimate indicates the effect of moving from the 

baseline (i.e., the reference category) to the stated level of the variable.  For employer 

misconduct, the average marginal effect of .139 indicates that, on average, a one unit increase on 

the five point scale will increase the probability of receiving a moral damage award by 13.9 

percentage points, all else being equal.  It is important to realize that this increase in probability 

is only an average, and will be smaller for a one unit increase at the lower end of the scale (e.g., a 

move from 1 to 2), and larger for a similar increase at the upper end of the scale (e.g., a move 

from 4 to 5).  The employee psychological impact has a smaller average marginal effect.  On 

average, a one unit increase on the four point scale will increase the probability of receiving a 

moral damage award by 5.4 percentage points, when other factors are held constant.  As with 

employer misconduct, the effect of employee impact will be smaller for a one unit increase at the 

lower end of this scale, and larger for a one unit increase at the higher end of the scale.  For era, 

the estimate indicates that the probability of receiving moral damages in the Honda era is 9.9 

percentage points smaller than it was in the Wallace era, controlling for all other variables.  This 

decrease is substantial when one considers that moral damages were only awarded in 28.9% of 

cases in the Wallace era.  The estimates for all three of these marginal effects are highly 

significant (.01 level).  From the standpoint of this study, the most important estimate is the one 

for the era variable.  This provides strong evidence in support of the first hypothesis, which is 

that in the Honda era, court awards of moral damages are less probable than in the Wallace era. 
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Next, I will discuss the estimates for the “Conditional Magnitude” column of Table 2.10 

for these focal independent variables.  For employer misconduct and employee impact, this 

column provides the average marginal effects on moral damages conditional on receiving such 

an award (e.g., on E(Y|Y>0)).  For employer misconduct, a one unit increase on the five point 

scale will increase the amount of moral damages received by $7,695, calculated by averaging the 

marginal effects across the entire population (all else being equal).  For employee impact, an 

increase of one point on the four point scale will, on average, increase the amount of moral 

damages received by $3,197 (holding the other variables constant).  Both of these estimates are 

significant at the 0.01 level.  The estimate for era is -$5,096.  This means that an identical case in 

the Honda era that receives some amount of moral damages received $5,096 less than in the 

Wallace era (p<.05). 

The reader should note two things in interpreting these estimates.  First, the estimates for 

employer misconduct and employee impact are based on the entire population of cases in the 
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study, where the cases from both eras are pooled.  Below, we will examine the different effects 

of employer misconduct and employee impact in the Honda era, relative to the Wallace era.  

Second, employee impact only measured the impact of psychological distress, and did not 

capture economic losses due to decreased employment prospects, nor did it measure damage to 

reputation.  However, this variable likely indirectly measured these other types of losses, to the 

extent that they were correlated with psychological distress (e.g., where an employee experiences 

serve, long-term psychological distress, it may impact her employability and increase her 

economic losses).    

With these things in mind, the most important estimate in the conditional magnitude 

column was the value for era.  This provides strong support for H2, which was that the size of 

conditional moral damage awards will be smaller in the Honda era than in the Wallace era.  The  

conditional magnitude estimate of era represents the different between the two eras, after 

controlling for the studies other variables. The $5,096 decrease is suggestive of the possibility 

that in the Honda era, those employee losses which are unrelated to psychological injury may 

receive less compensation.   The size of this decrease is moderate when assessed against the 

study’s conditional mean of moral damages of $28,637. 

Interestingly, some of the control variables had significant marginal effects.  Both British 

Columbia and Saskatchewan courts had significantly lower probabilities, relative to Ontario, of 

awarding moral damages, while federal courts had a higher probability.  Similarly, both British 

Columbia and Saskatchewan had significantly lower awards of conditional moral damages 

(again, using Ontario as the reference group), whereas the federal jurisdiction had significantly 

higher awards.  For the two western provinces, there was no substantive difference in the 

jurisprudence of these regions to explain this result.  Perhaps it reflected systemic aversion of 

judges in these regions to award moral damages.  For British Columbia, it was possible that the 
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Supreme Court’s decision not to award aggravated damages in the Vorvis case, which wended its 

way through the British Columbia court system beforehand, might have made judges in that 

province adverse to awarding moral damages in the future, but this is merely speculative.  The 

converse results in the federal jurisdiction were likely due in part to the fact that employers in 

this jurisdiction, like airlines and banks, tended to be larger and more sophisticated, and as a 

result may have been held to a higher standard.    

Another intriguing finding is that employees with skilled or supervisory positions were 

significantly less likely to receive moral damages than executives, and received smaller 

conditional moral damage awards.  One possible explanation for this is that judges were less able 

to identify with this worker group than they were with higher ranking employees, including 

managerial and professional employees. 

In order to isolate the moderating effects of era on employer misconduct and employee 

impact (Hypotheses 3 and 4), I used the third specification of the tobit model (which includes the 

control variables) to generate cross partial effects.  The results are presented in Table 2.11.  

These estimates were generated for conditional moral damage awards.  The cross partial effects 

for employer misconduct measured the different effect of that variable on moral damages in the 

Honda era, relative to the Wallace era; similarly, the cross partial effects for the employee 

psychological impact measured its different effect on moral damages in the Honda era, relative 

to the Wallace era.  For each of these two variables, the average cross partial effect and the cross 

partial effects at various points along the scale were estimated.  

For misconduct, the average cross partial effect was not significant.  This suggests that 

the average effect of employer misconduct in the Honda era was not significantly different than 

the average effect in the Wallace era.  However, due to the non-linearity of the tobit model, it is 

important to examine the moderating effect of era at specific points along the range.  It is not 
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unusual for the average cross partial effect to be non-significant, but for the cross partial effects 

at specific points along the scale to still be significant (Ai & Norton, 2003).  This phenomenon 

was actually observed in this study.  Although the average cross partial effect was not 

significant, the cross partial effects at the lower end of the misconduct scale were.  Specifically, 

for a misconduct score of one, the marginal effect of misconduct was $968 lower in the Honda 

era, relative to the Wallace era, significant at the .05 level.  Additionally, the marginal effect for 

a misconduct score equal to two was $1,706 lower after Honda (p<.1).  These findings are only 

partially supportive of H3, which was that the relationship between employer misconduct and 

moral damages will be weaker after Honda.  On average, and at the higher end of the misconduct 

scale, there is not enough evidence to accept H3, but we accept H3 for the lower range of the 

misconduct scale.  

  Estimates for the cross partial effects of employee psychological impact are also 

provided in Table 2.11.  The average cross partial effect was not significant, although it 

approached significance at the .1 level—p=.11.  As with misconduct, it is possible to estimate the 
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effect of era at specific points of the four-point impact scale.  The cross partial effects did reach 

statistical significance at the highest two values of the scale (scores of three and four).  For 

example, when the employee experiences psychological impact of four, the moral damages were 

$6,413 higher in the Honda era, relative to the Wallace era, significant at the .1 level.  As with 

H3, we can only partially accept H4, which is that the relationship between employee impact and 

moral damages will be stronger after Honda.  The relationship is stronger after Honda at the 

higher end of the employee impact scale, but is not stronger on average (at any conventional 

level of significance, anyway), and is not stronger at the lower half of the scale. 

7 Discussion   
This study is one in a growing number that uses content analysis to empirically 

investigate the direction that case law is heading.  The findings indicate how the judicial 

decision-making process of lower court justices has changed in the wake of the Honda decision 

and go a long way to resolving the debate about the case’s impact on moral damage awards.  I 

found that court awards of moral damages have become less probable following the Honda 

decision, strongly suggesting that there is indeed now a higher evidentiary burden on plaintiffs.  

The finding of lower conditional moral damage awards in the Honda era, relative to the Wallace 

era, is also consistent with the prediction that judges will be conservative in their application of 

the forseeabilty principle and in their compensation of psychological injury.  Furthermore, the 

study results indicate that, after Honda, employer misconduct is a weaker driver of conditional 

moral damages while employee psychological injury now has a stronger effect on these damages.  

The most reasonable explanation for these results is that lower court judges are heeding the 

guidance of the Supreme Court to make employment law damages be more consistent with 

general contract principles by placing relatively more emphasis on employee injury and 

relatively less emphasis on employer misconduct. 
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As a whole, the results of the study strongly support the employer shield hypothesis.  

After Honda, moral damages are about 10 percentage points less likely, a very substantial 

decrease considering that such damages were only awarded in about 29 percent of cases under 

the Wallace era.  Additionally, the size of moral damage awards, in those cases where they are 

awarded, is about $5,000 less following the Honda decision, even though they were relatively 

modest in the Wallace era (about $28,500).  However, it would appear that there are some 

circumstances where the employee sword hypothesis does bear out—the results of this study 

indicate that plaintiff employees may receive slightly higher moral damage awards in certain 

instances where they can prove severe psychological injury. 

Generally, these findings have implications for various stakeholders in the termination 

process (e.g., employees, employers, and the legal counsel representing both groups), and also 

for public policy. The results suggest to employers that aggressive behaviour in the termination 

process is less risky after Honda.  This has direct implications for certain human resource 

policies and procedures regarding termination that many employers implemented in the wake of 

Wallace.  For example, employers were well advised following Wallace to have face-to-face 

meetings with employees who they were terminating, in an attempt to demonstrate good faith.  

Additionally, during the Wallace era, many employers deliberately refrained from “playing 

hardball” in wrongful dismissal litigation, for fear that this would attract a ruling of bad faith. 

While these kinder, gentler human resource practices might still be the right thing to do for other 

reasons, employers can consider relaxing them if their underlying rationale is risk mitigation 

(Edmonds, 2011).  If an employer is faced with a suit for moral damages, legal counsel should 

now defend claims by insisting on strict proof of psychological impact from employees, and by 

questioning whether the employer’s conduct was the cause of any psychological distress.  
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As for employees, these results should make them think twice about litigating moral 

damage claims.  The higher evidentiary burden now means that employees will often have to hire 

expert witnesses in order to prove their damages, and the decreased probability of any moral 

damages, coupled with smaller conditional awards, might not justify the expense.  Where an 

employee does decide to sue for moral damages, it is now more important for her/his lawyer to 

focus on proving the level of psychological distress experienced, and that this distress was a 

direct result of the employer misconduct. 

From a public policy stand-point, Honda might not be the best result.  There is now less 

of a deterrent for employer bad faith conduct in the dismissal process.  The results of the study 

suggest that the risk of employer misconduct in the termination process has shifted somewhat 

from the employer to the employee.  One should question whether this is a desirable outcome, 

given the fact employers can typically avoid misconduct in the termination process relatively 

easily and inexpensively, and that many employees are not particularly well suited to bear this 

risk at a vulnerable moment in their lives.  This is a suboptimal result under the economic 

analysis of contract law promoted by Posner and Rosenfield (1977):  the loss should be allocated 

to the party who can most efficiently prevent or predict the loss.   

There are a number of possible extensions to the work of this study.  The present study 

only measures the impact of Honda v. Keays in a limited, albeit very important, set of 

circumstances—in bad faith dismissal cases that proceed all the way to a judicially determined 

outcome.  Data was not readily available to measure the impact of Honda on the settlements 

reached by employers and employees in cases involving allegations of bad faith, and future 

studies should try and assess this.  Additionally, future studies should assess whether employers 

have changed their human resource practices and policies regarding termination in response to 

the Honda case.   
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Chapter 3  
Event History Analysis of Grievance Arbitration in Ontario: 

Labour Justice Delayed? 

My thesis is that labour arbitration as we know it, that institution that we are all so 

dependent on in the field of labour relations, has lost its course, has lost its trajectory, has 

lost its vision.  It is at risk of becoming dysfunctional and irrelevant. 

Warren Winkler (2010, para. 2), then Chief Justice of Ontario1 

1 Introduction 
Grievance arbitration is a cornerstone of the Canadian labour relations system (Winkler, 

2011).  All collective agreements must have a clause requiring the arbitration of unresolved 

grievances (Rose, 1986).2  Grievance arbitration is an important “voice” mechanism for 

unionized workers, allowing them to challenge management practices they view to be unjust 

(Freeman & Medoff, 1984; Budd & Colvin, 2008). It is supposed to be a quicker, less expensive, 

and less legalistic way to provide labour justice than the court system (Thornicroft, 2009).   

There is evidence that delay in Canadian grievance arbitration increased at an alarming 

rate from the early 1970s to the mid-1990s.  Studies on arbitrations in the early 1970s suggested 

that the duration of grievances (from the filing of the grievance to the delivery of an award) was 

between 200-250 days (Goldblatt, 1974; Fricke, 1976; Stanton, 1983).  By the mid-1990s, this 

figure had increased to over 500 days (Foisy, 2002).  If one annualizes the rate of increase from 

available studies, it suggests that the average duration of grievances increased at a rate of 11.88 

                                                

1
 Justice Winkler has since retired, as of December 13, 2013. 

2
 See, for example, Ontario’s Labour Relations Act, s. 48 (1) and (2). 
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days per year.  In other words, the average duration of grievances increased at a rate of 118.8 

days per decade. 

The literature has identified at least six reasons why grievance delay might be a problem.  

First, delay might actually impact the result of the case.  For instance, Adams (1978) found that 

the likelihood of the grievor being reinstated in dismissal cases decreased with the passage of 

time.  Second, certain remedies may become moot (e.g., reinstatement might be a hollow victory 

if the grievor has already found another job) (Thornicroft, 1993).  Third, delay is potentially 

harmful to labour relations.  Unresolved grievances cause uncertainty and tension for 

management and workers (Lewin, 1999; Ross, 1958).  Related to this, outstanding grievances 

can spill over into collective bargaining, and can cause dysfunctional labour negotiations (Ponak, 

Zerbe, Rose, & Olson, 1996).  Robert Hedbon’s work suggests that unresolved grievances can 

lead to festering conflict that is funneled into other areas of the labour relations system, with 

harmful consequences such as increased strikes (for a good summary of this work, see Hebdon & 

Noh, 2013).  Fourth, the liability of the employer increases with time (Sloane & Whitney, 1985).  

Fifth, the availability of evidence fades (Prasow & Peters, 1983).  Sixth, delay is associated with 

increased costs (Ponak & Olson, 1992; Thornicroft, 2009). 

In the first half of the 1990s, two sets of researchers used advanced statistical techniques 

to examine the causes of delay in Canadian grievance arbitration:  Thornicroft; and Ponak and 

Olson (Thornicroft, 1993, 1994, & 1995; Ponak & Olson, 1992; Ponak, Zerbe, Rose, & Olson, 

1996). Since these studies, there has been no further attempt to scientifically study the issue of 

delay and its causes in Canada, despite mounting anecdotal evidence that the problem of delay 

has continued to become worse since then and despite legal developments that are thought to 

exacerbate delay.   
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To address this gap in the scientific literature, the present study examines delay and its 

determinants in Ontario from 1994 to the present.  After reviewing previous research and legal 

developments, I develop a series of testable hypotheses.  These hypotheses are tested by coding 

approximately 400 Ontario arbitration awards, and then performing event history analysis on the 

data.   

2 Previous Research & Legal Developments 

2.1 Delay 

There is abundant evidence from the Canadian literature that delay is becoming a worse 

problem with time.  In these studies, grievance duration was measured from the filing of the 

grievance (the grievance date) until the time an arbitration award was released to the parties.  

Over 1971-1973, the average grievance duration for a dispute that went to arbitration in Ontario 

was 256 days (Goldblatt, 1974).  A similar average (214 days) was found in Alberta for a similar 

timeframe (1973-1975) (Fricke, 1976).  Ponak and Olson (1992) studied 564 arbitration awards 

in 1975 from across Canada, reported in Labour Arbitration Cases, and calculated an average of 

283 days.  Over the period of 1966-1981 in British Columbia, the average duration was found to 

be 240 days (Stanton, 1983).  To summarize these studies, estimates of the average grievance 

duration in the first half of the 1970s ranged from 214-283 days, depending on the study.  Next, 

two Ontario studies were done on grievance duration in the early 1980s.  Winter (1983) found 

that the average figure for 1980 was 301 days, while Rose (1986) calculated a mean duration of 

342 days for arbitrations in 1983.  These findings are suggestive of an upward trend in grievance 

duration in the early 1980s, relative to the duration in the early 1970s.  For a period later in the 

1980s (1985-1988) in Alberta, the average grievance duration was determined to be even higher 

at 345 days (Olson, 1990).  Using a period of the 1980s that was later still (1987-1988), Ponak 

and Olson (1992) used arbitration awards from across Canada reported in Labour Arbitration 



59 

 

Cases and found a longer mean duration of 428 days.    In the latest study available, mean 

duration was estimated to be 517 days in Quebec for awards released between 1993-1996 (Foisy, 

2002).  Note that this last study dealt only with the decisions of sole arbitrators, and did not 

include awards released by three-member arbitration panels.  The duration would have almost 

definitely been even longer if panel awards were included, because it is more difficult to 

coordinate the schedules of the members of the panel (Ponak & Olson, 1992).  Surprisingly, 

there is no good Canadian data on grievance durations beyond the mid-1990s. 

The results of these studies can be summarized in Figure 3.1, which plots the duration by 

the year—for those studies in which data was collected over multiple years, the mid-point was 

taken—along with the line of best fit.  This graph clearly shows the troubling upward trend in the 

duration of grievance arbitration with the passage of time.  The slope of the line suggests an 

annualized increase of 11.89 days in grievance duration, which amounts to an increase of 118.9 

days over a decade! 

2.2 Determinants of Delay 

The evidence cited in the last section unambiguously indicates that delay has increased.  

The question then becomes why delay is going up—what are its determinants?  Possible 

determinants can be divided into three different constructs:  legalism, expanded jurisdiction, and 

procedure. 

2.2.1 Legalism     

Over the years, many authors have argued that the positive aspects of the grievance 

arbitration system are eroding, in large part due to something that has evocatively been described 

as “creeping legalism” (Rubin & Rubin, 2003; Weiler, 1980).  “Legalism” is the emphasis of 

procedural rules and legal principles over considerations that would foster the parties’ long-term 
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relationship.  A number of different indicia of legalism have been put forward by both labour 

relations researchers and legal scholars, but only some have been scientifically studied. 

Not surprisingly, some researchers have hypothesized that the presence of lawyers is a 

legalism variable that causes delay in grievance arbitration.  Lawyers are trained to make 

complicated and technical legal arguments with a view to helping their clients win the case. Two 

groups of researchers have studied the effect of lawyers on arbitration delay in Canada.  The first 

researcher, Thornicroft, conducted a series of three studies (1993, 1994, and 1995) on the 

duration of discipline and discharge grievances in Newfoundland.  He used multiple regression 

to study the factors that caused delay.  He studied total disposition time, and the duration of the 

pre-hearing phase, and the post-hearing phase.  His results indicated that legal representation was 

positively related to total disposition time and the length of the post-hearing phase.  In other 

words, the presence of lawyers at arbitrations was associated with increased delay.  However, he 
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did not find that the presence of lawyers was associated with the length of the pre-hearing phase.  

His findings that the presence of lawyers (and other factors) had different impacts on the lengths 

of different stages of the grievance process highlighted the need for future researchers to study 

each stage separately.   

The second group of scholars to hypothesize that legal representation was a cause of 

delay was Ponak et al. (1996).  They used event history analysis on an Alberta dataset.  As 

Thornicroft did in his studies, Ponak et al. divided delay into a number of stages, and replicated 

his finding that different factors impacted delay at different stages.  However, their results on the 

impact of the use of legal counsel were somewhat different than Thornicroft’s.  They found that 

lawyers did not impact the total length of grievance arbitration.  Interestingly, they found that 

lawyers increased the length of some of the pre-hearing phases, while decreasing others, and that 

the presence of lawyers actually hastened the post-hearing phase.  Unlike Thornicroft, they 

found no significant impact of the presence of lawyers on total disposition time.   

Another “legalism” variable that might cause delay is the use of preliminary objections.  

Preliminary objections are raised by one of the parties at the beginning of the arbitration hearing, 

and typically relate to the arbitrator’s jurisdiction to hear the case (Winkler, 2010 & 2011; 

Thornicroft, 2009).  These might delay the hearing because time is spent for the parties to make 

technical legal arguments, and often the remainder of the hearing is postponed until the arbitrator 

makes a ruling on the preliminary objection.  Preliminary objections as a cause of delay were 

studied by Ponak et al. (1996); however, these researchers did not find that they had a significant 

effect on either the total duration time, or on the length of any of the stages of the arbitration. 

Length of the arbitration award has also been studied by Ponak et al. (1996) as a 

“legalistic” determinant of delay.  Their rationale was that arbitrators must write longer decisions 

the more complicated and technical a case is.  Curiously, these researchers found that award 
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length had a significant negative effect at the pre-hearing stage (i.e., longer awards were 

associated with shorter pre-hearing stages) and no impact on total duration of the arbitration, but 

that, more in keeping with expectations, award length did have a significant positive effect for 

the post-hearing stage.   

There have been a number of other legalistic factors that have been posited by some legal 

scholars as being causes of delay in arbitration, but these have not been subject to scientific 

investigation.  Justice Winkler (2011) states that he has observed a culture change in grievance 

arbitration from being industrial relations based to being litigation based.  According to Justice 

Winkler, there is now an increased focus on legal process and legal rules, and an increased focus 

on due process rather than on an outcome that makes labour relations sense.  Specific factors 

cited by Justice Winkler as indicia of this increased legalism are as follows: evidentiary disputes, 

estoppel arguments, number of cases cited in an award, the number of witnesses called, the use 

of expert testimony, the use of legal briefs/written submissions, credibility challenges, and the 

number of arbitral awards issued on a given grievance before the dispute is finally resolved.  The 

impact of these legal factors on grievance duration is capable of empirical examination, despite 

the fact it has not been investigated to date.  

Related to Justice Winkler’s comments about a culture change in grievance arbitration are 

two contrasting perceptions that stakeholders hold of the appropriate role that arbitrators ought to 

play.  Some believe that an arbitrator should merely play the role of a judge, and take into 

account “legalistic” considerations.  Others believe that it is also appropriate for arbitrators to use 

their labour relations expertise and experience to make decisions based at least partially on non-

legal criteria that may serve to enhance the labour-management relationship.  This later role has 

been likened to that of a “labour-relations physician” (see Brown, Beatty, & Deacon, 2006, para 

1:2000).  Consistent with this culture change in arbitration, Brown et al. (2006) asserted that in 
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Canada both the parties and arbitrators now place far greater emphasis on the judicial role. The 

extent to which arbitrators reference considerations related to their role as a “labour-relations 

physician” and whether these considerations have had an impact on grievance duration is also 

capable of scientific examination. 

2.2.2  Expanded Jurisdiction 

In addition to the issue of creeping legalism, many court cases decided since the 

empirical studies conducted in the early 1990s have expanded the jurisdiction of labour 

arbitrators, and this might also be a cause of delay.  

Traditionally, the jurisdiction of the arbitrator has been derived from applicable labour 

legislation and from the collective agreement itself.  Historically, legal issues that did not arise 

out of the collective agreement were often litigated in the courts, or before tribunals.  However, 

there have been a series of court decisions starting in 1995 that have substantially expanded the 

jurisdiction of arbitrators.  In 1995, the Supreme Court of Canada decided Weber v. Ontario 

Hydro and rejected the prevailing notion that arbitrators and the Courts had concurrent 

jurisdiction, in favour of a model of “exclusive jurisdiction” for arbitrators.  The court ruled that 

an employee who was trying to litigate alleged breaches of the Charter of Rights and Freedoms 

and tortuous wrongs on the part of his employer had to proceed via grievance arbitration.   In 

2003, the Supreme Court further held that an alleged violation of the Human Rights Code 

constitutes an alleged violation of the collective agreement (even in the absence of specific 

language in the collective agreement referencing the Human Rights Code), and a grievance 

arbitrator has jurisdiction to enforce rights under the Code (Parry Sound v. OPSEU).  As a result 

of the Parry Sound decision, arbitrators have jurisdiction to enforce not only the Code, but other 

important employment-related statutes such as the Employment Standards Act, the Occupational 

Health and Safety Act, and privacy legislation.  The expansive jurisdiction of grievance 
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arbitrators was broadened further by Bisaillon v. Concordia University, a Supreme Court of 

Canada decision in 2006.  In Bisaillon, the court ruled that a challenge to the university’s 

administration of a multi-bargaining unit pension fund must be brought to arbitration, rather than 

to court as a class action.    Lastly, an Ontario Court of Appeal decision that same year further 

reinforced the broad range of remedies that an arbitrator has jurisdiction to award.  In OPSEU v. 

Seneca College (2006), that court ruled that an arbitrator has jurisdiction to determine whether he 

or she can award aggravated and punitive damages from torts.  Aggravated and punitive damages 

go beyond the typical compensatory damages that arbitrators have traditionally ordered.3  To 

summarize, the expanded scope of complicated legal issues that labour arbitrators now have 

jurisdiction over may serve to increase delay in the arbitration system (Nadeau, 2012).  

2.2.3 Procedure 

Although there are factors such as creeping legalism and expanded jurisdiction that 

appear to be increasing delay in grievance arbitration, there are also factors that may be working 

in the opposite direction.  These factors typically relate to procedures the parties can use to try 

and decrease delay.  One of these procedures is statutory expedited arbitration. Rose (1986) 

conducted a study of this procedure in Ontario.  Statutory expedited arbitration is a procedure 

that the parties to a grievance can access under the Ontario Labour Relations Act.  In very 

general terms, within 30 days after the grievance has been filed, one of the parties can access this 

process by requesting that the Ministry of Labour appoint a sole arbitrator.  This arbitrator must 

commence the arbitration hearing within 21 days. Either party can apply for this procedure to be 

used for a particular grievance—it is not necessary for the other party to consent.  In his study, 

                                                

3
 It is important to note, though, that the OPSEU v. Seneca College case is just one in a line of arbitral awards and 

judicial decisions confirming a relatively broad range of arbitral jurisdiction to award appropriate remedies.  The 
genesis of this broad range of arbitral jurisdiction can be traced to Professor (as he then was) Bora Laskin’s award in 
Re Oil, Chemical and Atomic Workers International Union, Local 16-14 and Polymer Corporation Ltd. (1959).    
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Rose compared the unadjusted means of grievance duration for the approximately 5,500 Ontario 

grievances between 1979 and 1985, both those that used expedited arbitration, and those that did 

not.  He obtained the data from reports of the Ontario Ministry of Labour.  He found that the 

mean duration for grievances using expedited arbitration was 119 days, as compared to 342 days 

for those that did not, and that this difference was statistically significant.  His results also 

indicated that expedited arbitration was increasing in popularity (i.e., the use increased over the 

time of the study).     

Quite apart from statutory expedited arbitration, the parties can themselves agree to take 

steps to expedite the arbitration.  Such steps might include a relaxing of the legal rules of 

evidence during a hearing, an elimination of the need for a written award, or an agreement that 

neither side will be represented by legal counsel (Dassios, 2010; Kauffman, 1992).  There have 

been no scientific studies of the impact of such agreed expedited arbitration on grievance 

duration.     

In addition to expedited arbitration, in an attempt to have the matter dealt with more 

quickly, parties can choose whether to have the grievance arbitrated by a sole arbitrator, rather 

than by the more traditional three-person panel.  Grievances decided by a sole arbitrator are 

expected to be faster, because it is much easier to coordinate schedules with one busy person, 

rather than three, and because a dissenting opinion from one of the nominees will slow down the 

release of the award (Ponak et al., 1996).  The scientific studies do suggest that grievance 

durations are faster with sole arbitrators.  Ponak et al. (1996) found that the pre-hearing and 

posting-hearing phases and total duration were all longer when three-member panels were used.  

Thornicroft (1994; 1995) found that only the delay phase was longer in such cases, but the 

results of Thornicroft (1993) indicate that the delay phase and the total duration were longer.      



66 

 

There is also some evidence that the procedure of mediation-arbitration (med-arb) is 

becoming increasingly popular as a means of combating delay  (Picher, 2012; Whitaker, 2009). 

Med-arb is a procedure whereby the appointed arbitrator tries, with the parties’ agreement, to 

mediate the dispute (i.e, assist the parties voluntarily reach resolution) before proceeding to the 

more formal arbitration phase where a resolution will be imposed on the parties. If the parties are 

able to negotiate a resolution to their dispute with the assistance of the arbitrator, this will 

obviate the need for an arbitral hearing and a decision with lengthy reasons (Bartel, 1991; 

Marcotte, 1998; Nelson & Uddin, 1998; Newman, 2000; Whitaker, 2009).  There have been no 

scientific studies on the efficacy of med-arb in combating the issue of delay. 

3 Hypotheses 
It is possible to use the previous research and legal developments to formulate a series of 

hypotheses regarding delay and its causes over the past two decades in Ontario.  It is reasonable 

to expect the trend observed from the mid-1970s to the mid-1990s of steadily increasing 

grievance times to have continued.  On this basis, the following hypothesis can be advanced: 

H1: Grievance arbitration disposition times have continued to increase over the last two 

decades. 

There is some evidence from the scientific literature that legalism is one of the 

determinants of grievance durations.   Hence, the following hypothesis is reasonable: 

H2: Legalism is associated with increased disposition time of grievances.  

In the present study, the construct of legalism will be measured using a number of 

variables which have been the subject of previous study or commentary, outlined above.  

Examples include representation by lawyers; preliminary objections; evidentiary disputes; 

estoppel arguments; number of cases cited in the award; number of witnesses; filing of legal 

briefs; credibility attacks; total length of awards; and number of awards.   
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The second hypothesis (H2) measures the direct effect of legalism on arbitration delay, 

without predicting whether the impact is changing with the passage of decades (in other words, it 

does not predict whether there is an interaction effect between legalism and decade). According 

to Justice Winkler (2010; 2011), the delays caused by the culture of legalism appear to be getting 

worse with time.  This study will therefore test the following hypothesis, regarding an interaction 

between time period (i.e., decade) and legalism, to determine whether he is correct:   

H3: Year is moderating the association of legalism and disposition time, such that a given 

level of legalism is producing longer disposition times in later decades. 

 Although they do not have evidence to back up their claims, legal commentators have 

credibly argued that court decisions expanding the jurisdiction of arbitrators will increase the 

complexity of arbitrations and lead to delay in the system.  On this basis, I predict the following: 

H4:  The expanded jurisdiction of arbitrators is associated with increased disposition time 

of grievances. 

The construct of expanded jurisdiction will be measured using the following variables:  

whether the arbitrator was asked to apply the Charter of Rights and Freedoms, the Ontario 

Employment Standards Act, the Ontario Human Rights Act, the Ontario Occupational Health and 

Safety Act, privacy law, some other statute, and an atypical remedy. 

There may be a lag effect of the expanded jurisdiction, such that it might take some time 

before the parties feel comfortable arbitrating issues that were formerly litigated in the courts or 

before tribunals.  On this basis, I predict the following interaction effect:    

H5: Year is moderating the association of expanded jurisdiction and disposition time, 

such that this broader jurisdiction is producing longer disposition times with each passing 

decade. 
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 There is evidence that at least some dispute resolution procedures are useful in combating 

the problem of delay.   Therefore, the following hypothesis was formulated for this study. 

H6:  Certain dispute resolution procedures used by the parties are associated with 

decreased disposition time of grievances.   

The following dispute resolution procedures will be measured:  sole arbitrator (versus a 

three person arbitration board); the use of statutory expedited arbitration; the use of contractually 

expedited arbitration; the use of mediation-arbitration; and the use of settlement.  It is predicted 

that these variables will be associated with faster dispute resolution times.  However, there are 

counter-veiling forces at work with mediation-arbitration and settlement.  Generally, mediation-

arbitration is expected to lead to faster resolution times for the entire universe of grievances that 

use this procedure.  This is due, in part, to the fact that the majority of these grievances are 

expected to be resolved at the mediation phase.  However, the med-arb grievances that are the 

subject of the present study are only those that proceed all the way to arbitration.  These 

grievances might be expected to have substantially faster arbitration stages after mediation, 

because many things that happen in mediation may serve to focus the arbitration hearing. For 

example, parties might narrow the issues that need to be arbitrated, or reach agreement on certain 

facts of the case (obviating the need for particular witnesses to be called).  Acting against the 

enhanced focus provided in the arbitration phase, the use of mediation-arbitration does add a step 

(the mediation step), which might serve to lengthen disposition times.  The question is ultimately 

which one of these countervailing forces dominates. 

A similar dynamic is at play with settlements.  On the one hand, the fact that the parties 

have reached a settlement on their own (without the intervention of a third party) at some point 

in the history of the dispute might serve to narrow the issues that are litigated in an arbitration 

hearing.  On the other hand, a settlement that does not completely resolve all the issues adds a 
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step in the process, and might serve to make subsequent litigation of the dispute particularly 

bitter and protracted if one party believes that a dispute was settled, only to have the other side 

allegedly breach that settlement. 

A related hypothesis involving an interaction is that there is a learning effect with these 

dispute resolution procedures, such that the participants in the arbitration system are getting 

better at utilizing them over time.  On this basis, the following result is expected: 

H7: Year is moderating the association of dispute resolution procedures and disposition 

time, such that a given procedure is producing shorter disposition times with each passing 

decade. 

4 Research Design 

4.1 Content Analysis 

For this study, a technique called “content analysis” was used to generate data from 

written arbitration awards.  Content analysis is an approach to the analysis of documents and 

texts that seeks to quantify content in terms of predetermined categories and in a systematic and 

replicable manner (Bryman, 2008).  Content analysis has been used in many different contexts, 

the most common being the study of mass media communications.  Content analysis was used by 

Ponak and Olson (1992), Ponak et al. (1996) and Thornicroft (1993, 1994, and 1995), in the 

studies discussed above. 

The arbitration awards in my study were content analyzed by two coders, who each hold 

multiple university arts degrees.  In order to avoid biasing the results, these coders were blind to 

the study’s hypotheses. The average award ran about 37 paragraphs; the length ranged from 1 to 

246 paragraphs.  A number of recommended steps were taken to maximize inter-rater reliability 

(Krippendorff, 2013; Neuendorf, 2002).  First, I developed a codebook and provided it to the 

coders (this codebook is available upon request).  Second, the coders analyzed 30 pilot cases, and 
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the codebook was modified in response to issues identified in this pilot phase.  Third, the two 

coders underwent a training program before the pilot phase, and were given additional training to 

correct the issues identified in the pilot phase.   

The literature suggests that an inter-rater reliability of at least .85 is desirable (Neuendorf, 

2002).  For this study, this threshold was meet for every variable, on a sample of 100 cases. 

Pearson product-moment correlation coefficients were calculated for the continuous variables, 

which ranged from .902 to 1.000.  Cohen’s kappa coefficients were generated for the categorical 

variables, which ranged from .846 to .964.  When interpreting the Cohen’s kappa (κ) figures, it is 

important to bear in mind that κ takes into account the probability that agreement occurred by 

chance, and hence is often considered an overly conservative measure of agreement.  Inter-rater 

reliability statistics are provided in Table 3.1.   

After the coding was completed, the researcher checked the work of both coders, and was 

satisfied that it was performed to a high standard.  Where there was disagreement between the 

coders on a continuous variable, the coding results were averaged; where the coders disagreed on 

a particular categorical variable for a specific award, the researcher broke the tie.  

4.2 Data 

To test the hypotheses, the present study was conducted using Ontario arbitration awards 

from 1994, 2004, and 2012.  These years were chosen for specific reasons.  The year 1994 was 

chosen because it was the last full year before the Weber (1995) decision, which substantially 

expanded arbitral jurisdiction.  That year also coincided roughly with when the last statistical 

studies on arbitral delay were conducted. The year 2004 was selected because it was the first full 

year after the Parry Sound (2003) decision, and because it was a decade after the original 

reference year.  The year 2012 was chosen because it is the most recent full year for which data 

was available.  As will be explained in the next paragraph, in order to be included in this study 
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the final grievance award had to be delivered in the year in question (1994, 2004, or 2012), so 

arbitration awards in 2012 needed to be monitored for a period of time after the end of 2012, to 

ensure that a supplementary award was not issued later.  In cases where a supplementary award 

was necessary to dispose of the grievance, and the supplementary award was issued after the end 

of the reference year, the grievance was not included in the study (If the supplementary award 

was issued in the reference year, the grievance was used in the study).     
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The unit of analysis was a grievance.  A sampling frame was complied of all relevant 

grievances in each of the three reference years.  As indicated in the last paragraph, in order for a 

grievance to be included in the study, it had to end in an arbitration award that was released in 

the reference year.  Some grievances have more than one arbitration award (for example, the 

arbitrator may have to issue an award on a preliminary objection, before ultimately issuing an 

award on the substantive matters, or the arbitrator might be required to issue a supplementary 

award to clarify certain issues that arise from a putative final award).  These grievances were 

included only if the last arbitration award was released in the reference year.  

Arbitration awards were obtained from three legal databases:  Quicklaw, Labour 

Spectrum, and CanLII.  The first two were paid-subscription databases, while the third was 

publicly available for free.  Arbitrators are under a legal obligation to provide the Ministry of 

Labour with copies of all awards they render, and the Ministry of Labour is supposed to, in turn, 

provide these awards to these three legal databases.  While there is a high degree of overlap 

among the databases in terms of the cases they provide, particularly for the most recent reference 

year, there are also many awards that are not common across databases.  Therefore, the sampling 

frame needed to be compiled using all three databases. 

There were 1,153 eligible grievances in the year 1994, 803 eligible grievances from 2004, 

and 753 eligible grievances for 2012.  After the sampling frame was compiled, a random sample 

of 15% of grievances was obtained from each reference year.  Nine grievances with total 

disposition times more than three standard deviations from the mean were dropped, after 

statistical analysis suggesting it was appropriate to do so.4 This yielded a total of 397 

observations:  172 from the year 1994; 120 from 2004; and 105 from 2012.  

                                                

4
 The hazard ratios generated from the dataset with the outliers removed were compared to the hazard ratios 

generated with the outliers included, and they were very similar. 
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4.3 Time and Focal Explanatory Variables 

The dependent variable is the hazard rate, based on time.  The hazard rate will be 

discussed in more detail below, on the section on the empirical procedure.  Time in this study 

was measured in three different phases, plus a total of the phases.  The phases were pre-hearing, 

hearing, and decision preparation.  The length of each of these phases, measured in days, was 

generated using information from the arbitration award.  Almost all arbitration awards in the 

study listed the dates of arbitration hearings.5  All awards provided the date the arbitration award 

was released.  Awards generally listed the date the grievance was filed, but in those rare cases 

that did not, I was able to obtain this missing data from the parties.  For each of the grievances in 

this study, the length of the pre-hearing phase was therefore calculated as the number of days 

between the filing of the grievance and the date of first hearing.  The hearing phase was 

computed as the days between the first hearing date and the last hearing date (in the many cases 

where there was just one hearing date, the length of this phase was one day).  The length of the 

decision preparation phase was determined as the period between the last day of hearing, and the 

release of the award (or, in cases where more than one award was issued, the date of the last 

award in the sequence).  The length of the total disposition time was simply the sum of these 

three phases. Summary statistics of the various phases are provided in Table 3.2. 

                                                

5
 Sixteen out of the 397 cases in this study did not provide the hearing dates. 
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The explanatory variables were measured using three constructs of interest:  legalism, 

expanded jurisdiction, and procedure.  The construct of legalism was measured using the 

following variables:  the number of parties represented by lawyers; preliminary objections; 

evidentiary disputes; estoppel arguments; number of cases cited; number of witnesses; number of 
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experts; labour relations considerations; filing of legal briefs; credibility attacks; total length of 

awards; and number of awards.  It is important to note that the ‘labour relations considerations’ 

variable is of a different nature than the others.  While these variables are generally taken to 

measure a higher level of legalism, the taking into account of labour relations considerations 

indicates a lower level of legalism, and is expected to be associated with decreased disposition 

times.  Descriptive statistics and additional detail related to these explanatory variables and the 

other ones used in this study are presented in Table 3.2. 

The construct of expanded jurisdiction of the arbitrator was measured using a series of 

dichotomous variables.  These variables measured whether arbitrators were asked to apply 

legislation and caselaw outside of their traditional jurisdiction.  This traditional jurisdiction was 

over grievances arising directly out of the terms of the collective agreement.   The variables 

included whether the arbitrators considered the following legislation in their awards: Charter of 

Rights and Freedoms, the Ontario Employment Standards Act, the Ontario Human Rights Act, 

the Ontario Occupational Health and Safety Act, privacy law, or some other statute.  

Additionally, one variable measured whether the arbitrator was asked to award a remedy that 

was not typical in the arbitration context, such as aggravated damages, punitive damages, and 

tort damages. 

The use of various dispute resolution procedures was also measured, to determine their 

impact on the time function.  The following dichotomous variables were measured:  arbitration 

panel (sole arbitrator versus a three person arbitration board); the use of statutory expedited 

arbitration; the use of contractually expedited arbitration; the use of mediation-arbitration; and 

the use of settlement.  The arbitration panel variable is self-explanatory.  The use of statutory 

expedited arbitration means the use of the optional expedited procedure outlined in the Ontario 

Labour Relations Act (Additional information about this procedure was discussed above, in 
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Section 2.2.3, Procedure).  As indicated above, independent of the expedited procedure 

contained in the Labour Relations Act, the parties can themselves agree to take steps to expedite 

the arbitration, and this variable will be called contractually expedited arbitration.  The parties 

have substantial flexibility in agreeing how to expedite the process, but common areas include a 

relaxing of the legal rules of evidence during a hearing, specified timeframes for the various 

phases, or an understanding that neither side will be represented by legal counsel.  In this study, 

it was not possible to measure the contractually expedited arbitration variable more precisely 

than by the use of a dichotomous variable, as the award often did not give details of the parties’ 

agreement to expedite.  The mediation-arbitration variable measures whether the arbitrator 

attempted to act as a mediator at some point, in an effort to resolve the dispute.  The reader might 

find the variable of “settlement” puzzling.  Why would there be a settlement if the parties 

arbitrated the grievance?  Grievances that were completely settled by the parties without the later 

intervention of an arbitrator were not included in this study.  However, a number of cases 

included in this study either settled some issues, but required an award to resolve the rest, or a 

settlement was reached by the parties, but they subsequently disagreed about the terms or the 

implementation of the settlement, and ultimately needed an arbitrator to resolve this 

disagreement. 

In addition to my key explanatory variables, I also included variables to control for other 

factors that might impact grievance duration:  

• the union involved (e.g., CAW, CUPE);  

• the grievance type (i.e., individual, group, or policy);  

• the grievance classification by subject matter (e.g., dismissal, seniority);  

• the applicable sector, classified using the North American Industry Classification System 
(NAICS) Canada 2012; 

 
• whether there was a parallel criminal proceeding related to the grievance; 
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• whether there was a parallel human rights proceeding related to the grievance;  

• whether there was some other parallel legal proceeding related to the grievance; 

• the arbitrator workload (How many other cases did the arbitrator arbitrate that year?).	
  	
  	
  

5 Empirical Procedures 
As previously indicated, this study examined the duration of four periods, measured in 

days, for grievances that went to arbitration:  the pre-hearing phase; the hearing phase; the 

decision preparation phase; and the total disposition time (which is a sum of all three phases).  

The study employed a form of event history analysis.  Estimates for the four time periods were 

obtained using a hazard model. A hazard model allows one to see the impact of various 

explanatory variables on time functions (Ponak et al., 1996). The hazard model assesses the 

risk—at a particular moment—that a subject who has not yet done so will experience the target 

event.  More specifically, this model is concerned with estimating the conditional probability of 

an event occurring—for example, the probability that a grievance will have a final arbitration 

award released in day 365, given that 364 days have passed without a final award. It is important 

to understand that a continuous time hazard, such as the one used in this study, is not a 

probability.  Rather, it is a rate, assessing the conditional probability of event occurrence per unit 

of time (Singer & Willett, 2003, chapter 13). 

Hazard models are used to estimate the duration of events because they have a number of 

benefits over regression-based methods.  First, as a result of hazard models estimating the 

conditional probability of an event occurring, they are especially well-suited to analysis of 

arbitration delay, because these models suggest that the conditional probability of a grievance 

transitioning to the next phase (or concluding) can vary over time.  Second, these models are able 

to deal with censored or incomplete spells.  Third, they can easily accommodate explanatory 

variables that vary with time (Ponak et al., 1996; Campolieti, Riddell, & Slinn; 2007).  The first 
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advantage is the one most applicable to this study.  There are no censored or incomplete spells in 

this study, nor did the values of the explanatory variables in this study vary with time. 

This study employs a form of hazard model called a proportional hazard model.  This 

model assumes that the ratio of the hazard rates of any two subjects at any point in time is 

constant.  An analysis of Schoenfeld residuals was conducted, which confirmed that the 

proportional hazards assumption was satisfied for this data (Singer & Willett, 2003, chapter 15).  

The proportional hazards model I used is specified as follows:  

 

€ 

h(t) = exp( ʹ′ x iβ)h0(t),  

Where:  

h(t) is the hazard rate at time t, 

€ 

xi is a vector of explanatory variables,  

€ 

β is a vector of parameters for the controls for individual characteristics, and  

h0(t) is the baseline hazard.  

I employed a Cox proportional hazard model, which treated the baseline hazard function h0(t) as 

a nuisance parameter. This approach conditioned the baseline hazard out of the model (Singer & 

Willett, 2003, p. 503-542). Since the coefficient estimates from a hazard model are difficult to 

interpret, I will present hazard rate ratios, which are the exponentiated coefficient estimates from 

the hazard model (HRj= exp(

€ 

ˆ β j )).
6  Like odds ratios, hazard rate ratios greater than 1 correspond 

to positive coefficient estimates and indicate that they are associated with increases in the hazard 
                                                

6
 Let the hazard rate at time 

€ 

t  for a covariate 

€ 

x  be written as 

€ 

h(t) = h0(t)exp(xβ).  Assume 

€ 

x  is a dummy 
variable such that if 

€ 

x =1, then 

€ 

x(1) =1, and if 

€ 

x = 0, then 

€ 

x(0) = 0 .  Then the hazard rate ratio can be written 

as 

€ 

HR(t,x(1),x(0)) =
h0(t)exp(x(1)β)
h0(t)exp(x(0)β)

=
exp(x(1)β)
exp(x(0)β)

= exp(β(x(1) − x(0))) = exp(β(1− 0))  

€ 

= exp(β) .  If the covariate is continuous, then the hazard rate ratio can be interpreted as the effect of a one-unit 

change in 

€ 

x  on the hazard 

€ 

HR(t,x1,x0) =
h0(t)exp(x1β)
h0(t)exp(x0β)

=
exp(x1β)
exp(x0β)

€ 

= exp(β(x1 − x0)) = exp(β) , if the 

difference between 

€ 

x1 − x0  equals 1, and we would have the exponentiated coefficient estimate.   
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or, equivalently, shorter duration times.  Conversely, hazard rate ratios less than 1 correspond to 

negative coefficient estimates and are associated with lower hazard rates or longer duration times 

(Singer & Willett, 2003).  

 For each of the four time periods, I ran a specification of the main effects (without any 

interaction terms).  Additionally, in order to test my hypotheses involving moderation (H3, H5, 

and H7), I also ran a specification using interaction terms for the four time periods.   Likelihood 

ratio tests were used to decide which interaction terms to include.  Therefore, there were eight 

sets of hazard ratio estimates produced (a specification with main effects only and a specification 

including interaction terms for each of the four time periods).   

 When interpreting the hazard ratios, it is important not to automatically infer causation 

from the explanatory variables on time.  While there is no doubt a heavy causal effect of some 

explanatory variables on the duration of various grievance stages (e.g. number of witnesses 

causing delay at the hearing stage), the causal component of other hazard ratios is more tenuous.   

This is especially so with the variables related to the “procedure” hypothesis (e.g., three member 

panel, statutory expedited arbitration, contractually expedited arbitration, med-arb, and agreed 

statement of fact).  For these variables, there might be issues with simultaneity and self-selection. 

In other words, a party might opt for the statutory expedited arbitration of a simple grievance 

precisely because it is simple.  Such a grievance would perhaps still have been resolved roughly 

as quickly even without the use of statutory expedited arbitration.  Therefore, particularly for the 

hazard ratio estimates for these variables, it is best to think of the relationship with the dependent 

variable based on time as being associational.  That said, I did check for endogeneity among the 

procedure variables and the other explanatory variables, and did not find any.7 

                                                

7
 The estimates for the other explanatory variables were not changed by the presence or absence of the procedural 

variables in the model.   
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 I conducted a number of robustness checks to assess the results of the proportional hazard 

model.  One of these checks involved an ordinary least squares (OLS) regression model.  First, I 

performed a natural logarithm transformation of the lengths of the various phases.  Then, I used 

the natural log values as the dependent variable, and kept the same explanatory variables as used 

in the proportional hazards model.  The results of the OLS regression model were similar to 

those of the hazards model.  Another check I performed was whether removing the grievances 

subjected to expedited arbitration procedures made a difference in the results of the proportional 

hazard model—Expedited grievances may have been different than other grievances in some 

fundamental way.  Again, the results of the hazard model with and without expedited grievances 

were comparable.  

6 Results 

6.1 Comparison of Means 

Before examining the hazard rate ratios for the model, I conducted between-era 

comparisons of the raw means for variables of interest, using the Student-Newman-Keuls Test.  

The results of this comparison are provided in Table 3.3.  The values for the dependent variables 

(the lengths of the phases and total disposition time) provide some support for H1, which 

postulates that grievance disposition times are increasing with each successive decade.  The 

average total disposition time in 1994 was 419.91 days, increasing to 444.12 days in 2004, and 

increasing to 589.08 in 2012.  These differences were statistically significant.  Out of the three 

different phases in grievance arbitration, the pre-hearing phase was the longest, and it increased 

from decade to decade on a significant basis.  In 1994, the average pre-hearing phase lasted 273 

days; in 2004 it lasted 302 days; and in 2012 it lasted 397 days.  The hearing phase was the next 

longest.  In 1994, this phase had a mean of 68 days, growing to 84 days in 2004, and growing 

longer still to 137 days in 2012.  The decision preparation phase was the shortest of the three 
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phases, and, contrary to the trend in the other two phases, actually seemed to be getting shorter 

(although, the difference between 1994 and 2012 was not statistically significant at any 

commonly used level).  The factors driving this trend of increased grievance duration times 

across decades warranted further investigation using the hazard model. 

Although many of the legalism variables were not significantly different between eras, 

some trends emerged.  The average number of cases cited in each arbitration award appears to 

have increased across eras, with 5.06 cases cited in 1994, but with 7.31 cases being cited in 2012.  

The use of legal briefs also increased significantly, with briefs being filed in about 8% of 1994 

grievances, but with them filed in approximately 23% of 2012 grievances.  The average length of 

the written decision became longer, with an award being 35 paragraphs in 1994 and 43 

paragraphs in 2012.  While all of this suggests that there is more “legalism” in grievances in 

2012 versus 1994, the results of the “labour relations considerations” variable may 

counterbalance this somewhat.  Surprisingly, there is an increase in the proportion of cases in 

which arbitrators are citing labour relations considerations in 2012 (21%) versus 1994 (5%). 

On the basis of Table 3.3, there was no statistically significant increase in the number of 

arbitrations involving legal matters outside an arbitrator’s typical jurisdiction.  This is contrary to 

what one might expect based on the jurisprudence over the past two decades expanding arbitral 

jurisdiction. 
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Table 3.3 also suggests some decade-over-decade trends related to dispute resolution 

procedures used.  The use of a three-person arbitration panel decreased dramatically.  In 1994, 

one in four arbitrations used these panels, whereas in 2012, only 2% still used panels.  This was 

likely due to the higher costs associated with such panels, and to the greater scheduling 

difficulties presented by coordinating the availability of three panel members.  Interestingly, the 

use of statutory expedited arbitration fell dramatically from 1994 to 2012 (from 25% of 

arbitrations to 1%, respectively) while the use of contractually expedited arbitration increased 

substantially over the same period (from 1% to 21%).  This probably indicates that contractually 

expedited arbitration was acting as a substitute to some extent for the less flexible statutory 

expedition procedure.  Note that the dramatic fall in the use of statutory expedited arbitration 

should be interpreted with a degree of caution, though.  The statistics indicate a decrease in 

written decisions.  However, between 1994 and 2012, the statutory expedition procedures in the 

Ontario Labour Relations Act were amended to permit an arbitrator to render an oral decision, 

without reasons, if both parties agree.  The extent of the use of oral decisions, which may 

account for a substantial part of the decrease in written decisions, could not be measured in this 

study. 

The difference in means across decades for one of the control variables is worth noting.  

The “arbitrator workload” variable, measured by the number of cases an arbitrator adjudicated in 

the given year, indicated an increasing trend that was statistically significant.  In 1994, the 

average workload was 16.7 cases over that year, whereas in 2012, the figure was 22.5 cases.  

There were a number of possible ways that busier arbitrators may have impacted grievance 

duration.  Arbitrators who were busier may be more difficult to schedule, leading to delay at the 

pre-hearing stage.  These arbitrators may have sped up the hearing phase, because their 

experience enabled them to streamline the proceedings, or they may have slowed it down, due to 
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difficulty scheduling subsequent dates needed for the continuation of the hearing.  Similar 

competing factors may have been at work for the post-hearing stage:  busier arbitrators might 

have been able to render a decision quickly, due to their vast experience, or they may have 

rendered it more slowly, given all the other decisions they have to write.  To explore all of these 

trends noted in this section in more detail, I examined the hazard ratio estimates from the 

multivariate model, and I now turn to a discussion of these estimates.   

6.2 Hazard Rate Ratios 

Table 3.4 provides the hazard rate ratios.  The hazard rates for each stage (i.e., pre-

hearing, hearing, and decision preparation) indicate the impact of a particular explanatory 

variable on the rate at which the grievance transitions to the subsequent stage (for example, from 

pre-hearing to hearing), or, in the case of decision preparation, the transition rate between that 

stage and the release of the final arbitration award.  Hazard rates for the total disposition time 

indicate the impact of a particular variable on the rate at which the grievance transitions from 

being unresolved to final award. I will discuss each of the grievance time periods in turn, starting 

with pre-hearing phase, and ending with total disposition time.  

Table 3.4 provides the hazard rate ratios for the direct effects (in specification one), 

which allow us to evaluate H1, H2, H4, and H6.  Table 3.4 also displays the interactions terms 

(in the second specification).  In order to assess H3, H5, and H7, the hazard ratio for the relevant 

interaction term needs to be multiplied by the hazard ratio for the relevant year, and Table 3.5 

provides these products.8    

                                                

8
 An example might help to illustrate why multiplication of the year and the relevant interaction term is needed.  

Imagine that we want to compare arbitrations involving evidentiary disputes in 2012 against arbitrations involving 
evidentiary disputes in 1994, to see whether disposition times have become longer (this will help us to assess H3).  
In order to calculate the hazard ratio that will enable us to do this, we want to take the hazard function for 
evidentiary disputes in 2012, and divide it by the hazard function for evidentiary disputes in 1994.   The evidentiary 
disputes variable is present in both functions, and therefore cancels out, and we are left with the following 
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6.2.1 Pre-Hearing Phase 

I will first analyze the results from the first specification, before turning to those from 

second specification.  The hazard ratio for the year 2012 was significant at the .01 level, while 

the hazard ratio for 2004 was not.  The year 2012 hazard ratio of less than 1.0 (0.567) suggests 

that, controlling for all other variables, the pre-hearing phase in 2012 was longer than in 1994.  

More technically, the rate of 0.567 indicates that the transition rate from the pre-hearing to the 

hearing phase for a grievance in 2012 was 43% slower than it was in 1994, all else being equal.  

This supports H1. 

Turning to the legalism variables, only two were significant in the first specification for 

the pre-hearing phase:  lawyers and length of decision.  Consistent with H2, the presence of 

lawyers tended to lengthen the pre-hearing phase.  The hazard ratio of .76 suggests that for every 

additional party represented by a lawyer, the transition rate to the next phase (the hearing) was 

24% slower.  The hazard ratio of 1.007 for length of decision was contrary to expectations.  This 

estimate suggests that the pre-hearing phase was quicker for those grievances that ultimately had 

longer written arbitration awards, relative to those cases with shorter arbitration awards.  One 

would expect that the length of the decision was some measure of the complexity and legalism 

inherent in the case, and that simpler, less legalistic cases would have had shorter pre-hearing 

phases.  There are a number of possible explanations for the estimated hazard ratio, including the 

fact that parties with cases raising novel legal issues (and hence requiring longer awards) were 

keen to have such these cases heard quickly. Also, rushed pre-hearing phases that did not provide 

the parties with enough time to discover each other’s cases and agree on non-contentious facts 

                                                                                                                                                       

 

multiplication term:  the hazard ratio for the year 2012 times the hazard ratio for the interaction term (year 2012 x 
evidentiary dispute).  For a further discussion of this point, see Vittinghoff, Glidden, Shiboski, and McCulloch 
(2012) pages 220-222. 
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might have ultimately necessitated longer decisions.  The effect size for length of decision is 

relatively small.  It suggests that for every additional paragraph, the transition rate was about one 

percent faster.  Viewed in another way, if the length of the written award increases by one 

standard deviation, or 34.37 paragraphs, the transition rate for the pre-hearing phase is 1.26 times 

faster. 

Two variables measuring expanded jurisdiction were significant in the first specification 

of the model:  the Charter and the Human Rights Code.  A hazard ratio of .27 for Charter issues 

suggests that grievances with such issues transitioned at a rate 73% slower than cases without 

such issues.  This is evidence in support of H4, and speaks to the lengthy amount of time the 

parties needed to prepare for complicated Charter litigation.  The hazard ratio of 1.7 for Human 

Rights Code issues indicates that grievances involving human rights issues transitioned to the 

hearing phase at a rate 1.7 times faster than grievances not involving such issues.  This may have 

indicated a desire on both sides to have human rights issues dealt with quickly, given their often 

sensitive and emotional nature. 
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Three variables measuring the use of dispute resolution procedures were significant:  

three member panel; statutory expedited arbitration; and med-arb.  The hazard ratio for three-

member panel was 0.39.  This indicated that the transition rate to the hearing phase was 61% 

slower when a three-member panel was used, relative to a sole arbitrator.  Undoubtedly, this was 

partly due to the increased difficulty for the panel members in finding available hearing dates.  

The ratio of 3.5 for statutory expedited arbitration suggests that grievances that used this 

procedure transitioned 3.5 times faster than those that did not.  These results provide some 

support for H6.  The med-arb estimate of .61 indicated that those grievances using med-arb 

transitioned to the next phase 40% slower than grievances that did not use med-arb.  This 

contradicts H6, but there are at least two possible explanations for this.  One is that parties who 

believed that a particular case was well suited to mediation-arbitration might have been more 

selective in finding the right individual to be the mediator-arbitrator, due to the specialized skill-

set necessary for a successful use of the procedure.  This increased selectivity might have 

translated into a longer pre-hearing phase.  The second possible explanation is that parties who 

delayed bringing a case to the hearing phase might have felt pressure at the hearing phase to try 

to resolve the case quickly, and may as a result have turned to med-arb. 

The results for one of the control variables warrants mention.  The hazard ratio for 

arbitrator workload was not significant.  This suggests that busier arbitrators are not associated 

with longer pre-hearing phases.   

The results of the first (direct effects) specification are useful in assessing hypotheses H1, 

H2, H4, and H6.  As indicated in the introduction to this sub-section (6.2: Hazard Rate Ratios), 

in order to assess H3, H5, and H7, the hazard ratio for the relevant interaction term needs to be 

multiplied by the hazard ratio for the relevant year, and Table 3.5 provides these products (for 

the balance of this paper, these will sometimes be referred to as the “inter-decade comparison 
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hazard ratios”, the “multiplicative hazard ratios”, and the “hazard ratio products”).  Hypothesis 

three is that given levels of legalism are leading to longer delays with the passage of decades.  

For this hypothesis, the only significant inter-decade comparison hazard ratio was for labour 

relations considerations in the year 2012.  The hazard ratio product of 4.4 (taken from Table 3.5) 

suggests that the presence of such considerations in 2012 made the transition to the next phase 

4.4 times faster than it was when compared with the presence of such considerations in 1994.  

This result is supportive of H3—If legalism is expected to lead to more delay over time, the 

effect of a variable measuring the opposite of legalism (labour relations considerations) would be 

expected to be associated with less delay over time.   

The hazard ratio products for the pre-hearing phase provided mixed support for H5, 

which predicted that expanded jurisdiction produces longer grievance times with each passing 

decade.  With regards to Employment Standards Act issues, the hypothesis is strongly supported 

for 2012.  The multiplicative hazard ratio of .099 indicates that the transition rate for a grievance 

with an ESA issue in 2012 is about 90% slower than the transition rate for such a grievance in 

1994.  However, with regards to the Human Rights Code, there is substantial evidence to 

contradict the hypothesis.  Grievances with human rights issues in 2012 and 2004 are likely to 

transfer to the hearing phase five times faster than 1994 grievances involving similar issues.     

With regard to H7, there is insufficient evidence to reject the null hypothesis. 

6.2.2 Hearing Phase 

Again, we will begin by focusing on the first specification, without interactions (the 

referenced figures are found in Table 3.4).  The hazard ratio for 2012 indicates that for that year, 

all else equal, the transition rate between the hearing phase and the decision phase was 32% 

slower than for 1994, lending support to H1. 



96 

 

With regard to the legalism variables, four were significant and lend support to H2:  

lawyers, witnesses, experts, and awards.  For each additional party at the hearing with legal 

representation, the transition rate to the next phase was 33% slower.  Lawyers may have made 

technical legal arguments at the hearing, thus drawing it out.  The presence of lawyers might also 

have delayed the continuation of a particular hearing, given the fact that their busy schedules 

probably needed to be accommodated for any new hearing dates.  Not surprisingly, witnesses 

tended to lengthen the hearing phase.  Each additional witness decreased the transition rate at the 

hearing by 13%.  The addition of an expert witness decreased the transition rate at the hearing 

phase by 53%.  An expert witness was likely to have given more complicated testimony than a 

regular witness, and their schedules were probably more restrictive.  Each additional award also 

decreased the transition rate of the hearing phase by 48%.  It is not surprising that interim 

awards, which are typically argued and rendered during the hearing phase, would tend to 

lengthen it.   

The results for the expanded jurisdiction and procedure variables were not significant, 

which means that we fail to reject the null hypothesis for H4 and H6 for the hearing phase.  

Additionally, the results for arbitrator workload (one of the control variables) was not significant.  

This suggests that busier arbitrators are not associated with longer hearing phases.   

When we examine the inter-decade comparison hazard ratios for the hearing phase (from 

Table 3.5), there is mixed support for H3.  The hazard ratio product for estoppel in 2004 was .26, 

indicating that arbitrations in 2004 with estoppel issues transitioned to the decision phase 74% 

slower than arbitrations with these issues in 1994.  This is consistent with H3.  However, the 

multiplicative hazard ratio for cases in 2012 was 3.3, indicating that the transition rate for an 

equivalent number of cases cited (all else being equal) was 3.3 times faster in 2012 than in 1994.  
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This suggests that the arbitration system is becoming more efficient, not less efficient, at dealing 

with case citations at the hearing phase.   

For the expanded jurisdiction variables, only one hazard ratio product was significant, 

and was in the direction predicted by H5.  Arbitrations with human rights issues in 2004 

transitioned at a rate 77% slower than hearings with such issues in 1994.  

With regard to H7 (given procedures are producing shorter disposition times with each 

passing decade), the absence of significant multiplicative hazard ratios means that there is 

insufficient evidence to reject the null hypothesis. 

6.2.3 Decision Preparation Phase 

Again, we will start by focusing on the hazard ratios for the first specification.  The direct 

effects for the years 2004 and 2012 were not significant.  This means that we fail to reject the 

null hypothesis for H1.  There appears to be little change in the speed with which arbitrators 

rendered decisions over the past two decades.  This is so despite the fact that arbitrator workload 

increased over this time. 

With regard to the legalism variables, only two were statistically significant:  legal briefs 

and credibility.  Where legal briefs were filed, the rate at which the decision phase transitioned to 

a fully resolved grievance decreased by 57%, providing support for H2.  There are at least two 

ways that legal briefs might have lengthened the decision phase.  First, arbitrators might have 

had to wait during the decision phase for the parties to file their briefs.  Second, arbitrators had to 

read the briefs and take the time to draft awards that were responsive to the issues raised therein.  

As for credibility challenges, the rate at which the decision phase transitions was 43% slower 

than in the absence of such challenges.  This finding also provides support for H2.  Credibility 

challenges probably lengthened the decision phase by requiring an arbitrator to carefully 
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consider the evidence, and justify her or his findings on a sensitive issue—whether a witness told 

the truth. 

As for the expanded jurisdiction variables, human rights, privacy, and atypical remedy 

were significant, and these estimates provide mixed results for H4.   The hazard ratio for Human 

Rights Code issues suggests that the presence of such issues, relative to their absence, decreased 

the transition rate by about 40%.  This supports H4, which predicts that expanded jurisdiction 

will be associated with more delay.  However, the hazard ratios for privacy and atypical remedy 

actually provide evidence towards refuting H4.  For privacy issues, the transition rate increased 

by 2.5 times; and for atypical remedy, the transition rate increased by 1.9 times.  One possible 

explanation for the effect of privacy issues was that privacy law was still relatively young, 

meaning that arbitrators did not have to wade through vast jurisprudence in rendering their 

decisions.  One of the potential reasons why requests for atypical remedies sped up the decision 

phase was that often these remedies involve some form of injunctive relief, where time was of 

the essence. 

In terms of the results for the procedure variables, only three-member panel was 

significant, with a hazard ratio of .454.  This indicates that the transition rate was approximately 

55% slower when such a panel is used, versus a sole arbitrator.  This provides support for H6. 

As for the hazard ratio for arbitrator workload, it was not significant.  This suggests that 

busier arbitrators are not taking longer to render their awards, contrary to what one might expect. 

Turning now to the inter-decade comparison hazard ratios, only one was significant:  

Human Rights Code issues in 2012.  The hazard ratio product of .16 indicates that the decision 

phase for grievances with human rights issues transitioned to final award at a rate 84% slower in 

2012, relative to 1994, and this supports H5 (expanded jurisdiction is associated with more delay 

over time).   
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With regard to H7 (given procedures are producing shorter disposition times with each 

passing decade), the absence of significant interaction terms for procedural variables means that 

there is insufficient evidence to reject the null hypothesis. 

6.2.4 Total Disposition Time 

Again, we will start by examining the hazard ratios for specification 1.  The hazard ratio 

of .51 for 2012 indicates that the transition rate from unresolved to resolved grievance was 49% 

slower in 2012, relative to 1994.  This provides strong support for H1. 

In terms of legalism, the following four variables were significant:  lawyers, preliminary 

objection, witnesses, and credibility.   Each additional side represented by a lawyer decreased the 

transition rate by about 30%.  The transition rate for grievances with preliminary objections was 

30% slower that those without such objections.  Each additional witness decreased the transition 

rate by about 11%.  And, credibility challenges were associated with an almost 40% decrease in 

the transition rate.  All of this provides strong support for H2. 

The expanded jurisdiction variables are a different story.  None of them were significant, 

leading us to fail to reject the null hypothesis for H4. 

With the regards to the procedure variables, generally the results were consistent with 

H6.  Three member panels were associated with longer disposition times, whereas statutory and 

contractually expedited arbitration were both related to shorter disposition times.  However, both 

the med-arb and settlement variables were associated with longer disposition times, meaning that 

the additional steps entailed by these two procedures outweighed their possible potential 

expediency benefits. 

In terms of the control variable measuring arbitrator workload, it was not significant.  

This indicates that busier arbitrators are not leading to longer total disposition times.  This is not 
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a surprising result, given the fact that the hazard ratio for arbitrator workload was not significant 

for any of the three phases.   

With regard to the inter-decade comparisons (Table 3.5), only one legalism hazard ratio 

product was significant.  The transition rate from unresolved to resolved grievance for disputes 

involving preliminary objections was more than three times faster in 2004, relative to arbitrations 

with these objections in 1994.  The direction of this effect was the opposite of what was 

predicted by H3.   

With regard to expanded jurisdiction variables, the multiplicative hazard ratio for ESA 

issues in 2004 is significant.  The value of .242 indicates that arbitrations with ESA issues in 

2004 had a transition rate about 76% slower than grievances with the same issues in 1994 (all 

else equal). This provides evidence in support of H5.   

Only one hazard ratio product was significant for the procedural variables:  med-arb in 

2012.  The hazard ratio of .150 indicates that grievances involving mediation-arbitration in 2012 

had a transition rate that was 85% slower than grievances involving mediation-arbitration in 

1994.  This is contrary to what was predicted by H7.       

7 Discussion 
This study has a number of limitations that must be kept in mind.  Firstly, as previously 

noted under Section 5 (Empirical Procedures), it is safer to interpret the relationships between 

the explanatory variables and disposition times as associational, rather than causal, due to issues 

of simultaneity and self-selection.  For example, the parties might opt to use an expedited 

procedure for a particular grievance because they believe the dispute to be straightforward and 

thus capable of quick resolution. Secondly, some parameter estimates likely have a degree of 

measurement error related to missing information in the award.  Arbitrators may have omitted 

certain details from their written awards, and it was these awards that formed the basis of the 
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coding and statistical analysis.  For example, the awards typically had a discussion of the 

witnesses who gave testimony at the arbitration, but the arbitrator of a particular grievance  

might have failed to mention a witness whose testimony was not ultimately relevant to the 

award, leading to inaccuracies in this study’s coding of the actual number of witnesses in the 

specific case.  Thirdly, this study only deals with delay in a small subset, albeit a very important 

one, of grievances processed by the grievance system in Ontario.  It only deals with those cases 

that proceeded all the way to an arbitrated award, which is estimated to be about 2-3% of all 

grievances filed (Thornicroft, 2009).  It does not deal with the vast majority of cases that settle 

either at the internal stages of the grievance procedure, or after the parties get part way through 

the arbitration process. 

Despite these limitations, the present study helps to provide a picture of arbitration delay 

since the last studies were conducted about 20 years ago.  The results from the model provide 

evidence in favour of certain hypotheses involving arbitration delay but that impugn other 

hypotheses.  The first hypothesis (H1) was, “Grievance arbitration disposition times are 

increasing with each passing decade.” The hypothesis was supported for the pre-hearing phase, 

the hearing phase, and for total disposition time.  This finding is consistent with a long line of 

previous studies that have documented the trend towards longer dispositions times as the years 

go by.  On the other hand, for the decision preparation phase, there does not appear to be an 

increase over the course of the study.  If anything, the evidence seems to suggest that this phase 

is getting somewhat shorter (although the results were not significant).  This is remarkable given 

that arbitrations have become more complex as the decades go by. 

One very logical potential explanation for this delay can be ruled out:  the increased 

volume of arbitrations handled by a smaller cadre of arbitrators.  Arbitrator busyness was not an 

explanatory factor for the duration of any of the four time periods of this study.  This is largely 
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consistent with the work of Ponak and colleagues (1996), who found that arbitrators with a high 

caseload generally did not impact duration times.  Although, contrary to the present study, they 

did find that busy arbitrators were associated with longer decision phases.  I also tested the data 

for the possibility that any impact of arbitrator volume was getting worse with the passage of the 

decades, and did not find any interaction effect. These null results could be explained by the fact 

that there has been a contraction in both the supply and demand of arbitrator services, to the 

point where inefficient or part-time arbitrators have been culled.  

There was widespread support for H2, that legalism is associated with increased 

disposition time of grievances.  However, as the findings of other studies suggest, different 

factors impact different phases.  In the pre-hearing and hearing phases, and for total disposition 

time, the addition of lawyers increased the durations.  There were some similarities and 

differences between this study’s findings on lawyers and those of Thornicroft (1993, 1994, and 

1995) and Ponak et al. (1996).  Consistent with the current study, Thornicroft found that lawyers 

lengthened total disposition time, but he also found that the decision preparation phase was 

longer.  Similar to the results of the present study, Ponak and colleagues found that lawyers 

increased the length of parts of the pre-hearing phase, however inconsistent with the current 

findings, these previous researchers also discovered that lawyers decreased the length of the 

decision preparation phase, and that they had no effect on total disposition time.  

There was further evidence to support H2 in the current study.  Preliminary objections 

lengthened total disposition time (a finding not replicated in the Ponak et al. (1996) research).  

The addition of each witness lengthened both the hearing phase and the total disposition time, 

and the use of expert evidence increased the hearing phase.   The filing of legal briefs slowed 

down the decision preparation phase.  Credibility attacks caused delay in the decision preparation 

phase and in total disposition time.  And, interim awards lengthened the hearing phase.  
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Interestingly, some of the results of this study supported H3, that legalism was associated 

with more delay with each passing decade, while others contradicted this hypothesis.  At the pre-

hearing phase, the beneficial effect of labour relations considerations in reducing delay is getting 

stronger with the passage of recent decades (In other words, consistent with H3, the opposite of 

legalism is leading to less delay as time goes on).  Also supportive of H3 is the effect of estoppel 

issues at the hearing phase, which are associated with more delay with the passage of decades.  

However, for the same phase, the arbitration system actually seems to be getting more efficient 

at processing case citations.  Another result that contradicts H3 is that total disposition times 

seem to be getting shorter over the years for arbitrations involving preliminary objections.   

H4 was that the broadened jurisdiction of arbitrators is associated with increased 

disposition time, and the relevant findings are quite mixed.  For total disposition time, none of 

the expanded issues appear to be leading to longer durations.  If one looks at each of the three 

phases, some variables are associated with delay.  Examples include Charter issues lengthening 

the pre-hearing phase, and human rights issues lengthening the decision preparation phase.   

However, other issues outside an arbitrator’s typical jurisdiction are actually associated with 

shorter duration times, such as atypical remedies speeding up the decision preparation phase, and 

human rights issues speeding up the pre-hearing phase.   

Also on the subject of expanded jurisdiction, H5 posited that the delay caused by this 

development is getting worse with the passage of decades.  For issues involving the Employment 

Standards Act, this hypothesis is certainly supported, as grievances involving the ESA have 

significantly longer pre-hearing phases and total disposition time in later decades.  One likely 

explanation for this finding is that many ESA issues require complicated factual and legal 

determinations, and have high stakes for the parties (examples include overtime and mass 

terminations).   Also, grievances involving human rights issues are significantly longer in 
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subsequent decades at the hearing and decision preparation phases. Overall then, critics of Weber 

and Parry Sound will find some support for their argument that the arbitration system will 

become bogged down with matters traditionally litigated in other forums.  However, it’s 

important to note that grievances raising human rights issues after Parry Sound, which were 

likely the most impacted by the case, have not experienced any increase in total disposition 

times, and in fact were shorter at the pre-hearing phase.  Also, the results of this study suggest 

that any delay caused by expanded jurisdiction needs to be examined on an issue by issue basis, 

as there are many issues (such as occupational health and safety, privacy, and atypical remedies) 

that are not causing delay in the arbitration system.  

H6, that particular dispute resolution procedures are associated with decreased 

disposition time, is generally supported by the results.  Single arbitrators, the statutory expedited 

procedure, and the expedited procedures which the parties agree to themselves all serve to 

decrease total disposition time, as well as the length of some of the phases. The use of single 

arbitrators has become near total, but the parties may be able to do more to exploit the promise of 

expedited procedures. 

However, contrary to expectations at the outset of the study, med-arb and previous 

settlement lengthen, rather than shorten, total disposition time.  These results mean that the time 

associated with the additional, unsuccessful step that is added by these procedures outweighs the 

potential expediency benefits, such as narrowing the issues and focusing the hearing.  It is 

important to note that this finding only applies to grievances ultimately requiring an arbitration 

award, as grievances that are resolved at mediation or permanently settled by the parties 

themselves were not part of the present study.   
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The study also hypothesized that specific procedures are producing shorter disposition 

times with each passing decade (H7).  The available evidence does not support this hypothesis.  

In fact, it appears that the lengthier total disposition times associated with med-arb are getting 

worse with each passing decade.              

8 Conclusion 
This study makes a number of substantial contributions to our knowledge of the 

arbitration system in Ontario.  It is largely exploratory in nature by necessity, given the paucity 

of empirical studies on the subject.  It attempts to both replicate and extend past research, and to 

examine developments that have occurred since the last studies were conducted.  This study uses 

a broader range of legalism and dispute resolution variables than previous studies did.  

Additionally, it is the first attempt to study expanded jurisdiction.  My results suggest that the 

constructs of legalism, expanded jurisdiction, and dispute resolution procedures are useful in 

thinking about the determinants of arbitration duration.  Another contribution of this work is that 

it is the first to examine the hearing phase in depth.  This is understandable, given the fact that 

when previous studies were conducted, a one day hearing was far more common.   

A number of recommendations for labour and management flow from the study’s 

findings.   First, they both need to understand that the problem of delay is growing.  Second, they 

need to be motivated to address delay by understanding the negative consequences (outlined in 

the introduction).  Third, they should understand the key determinants of delay, and take steps 

where possible to eliminate them.  While some delay is either inevitable or strategic, the parties 

need to understand that much of it is avoidable. 

Parties who are motivated to reduce arbitration delay in their grievance procedure would 

do well to focus on the pre-hearing and hearing phases.  These phases are much longer than the 

decision phase, and they are the ones that are growing over time.  The parties should consider 
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agreeing to modify their arbitration procedure to better meet their needs and to reduce delay.  

They should make enhanced use of dispute resolution procedures that reduce delay, such as 

contractually expedited arbitrations.  Additionally, as recommended by Justice Winkler (2011), 

the parties should strive for proportionality.  In other words, the grievance ought to be resolved 

“in a manner that reflects the complexity, monetary value, and importance of the dispute” 

(Winkler, 2011, in ‘Conclusion’ section).  For the majority of grievances where a fast resolution 

is more important than establishing some important legal principle, the parties would be well-

advised to agree to proceed without lawyers and to reduce or eliminate the use of preliminary 

objections, witnesses and experts, and credibility attacks.    

A number of possibilities for future research flow from this research.  An ideal future 

study will follow grievances longitudinally from the filing of the grievance, and will have 

grievances randomly assigned to various dispute resolution procedures.  This design would deal 

with simultaneity, self-selection, and other endogeneity issues, to better establish the causal 

effects of these procedures.  Additionally, this design will enable tests of whether the net effect 

of procedures like settlement and mediation-arbitration is to speed resolution.  It would seem 

reasonable to expect that the net effect (if one includes the many grievances that are completely 

settled by negotiation or are resolved at the mediation stage of mediation-arbitration) would be a 

substantial gain in efficiency, but this should be empirically verified.  Also, more research needs 

to be done on the myriad of varieties of contractually expedited arbitration procedures, to 

determine which are most effective in reducing delay.  Lastly, additional research should be 

conducted on the overall impact of expanded jurisdiction on efficiency.  The results of this study 

suggest that currently, arbitrations involving certain non-traditional issues, like ESA complaints, 

are leading to longer disposition times.  However, even if speed alone is the sole consideration, 

this isn’t necessarily a bad result.  This study’s sole focus was the arbitration system.  
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Comparative work should be done to see whether arbitration is resolving these expanded issues 

more quickly than they would have otherwise been resolved in their “home” forum (like the 

Ontario Labour Relations Board, in the case of the ESA complaints).  If arbitration is resolving 

non-traditional issues more quickly than they could elsewhere, then the parties benefit even if the 

arbitration system itself suffers a minor loss in efficiency.   
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Chapter 4  
Follow the Leader:  A Critique of Canadian Jurisprudence on 

Freedom of Association For Workers 

Note:  In this chapter, the Canadian Guide to Uniform Legal Citation (also known as the “McGill 
Guide”) will be used.  This is different from the other chapters, where APA style was used. 

1 Introduction 

Although some increased clarity was provided by the series of Supreme Court of Canada 

(SCC) decisions delivered in early 2015, the state of Canada’s jurisprudence on the right to 

freedom of association (RFOA) for workers has been described by prominent labour law 

academic Brian Langille as a “mess”1 and has been roundly criticized by many other scholars 

and practitioners.2  One reason for this is that Canadian courts and legislatures often subscribe to 

a number of fundamentally incompatible theories regarding the RFOA.  These theories are often 

unstated, and the judges, politicians, and policy-makers holding them may be operating on them 

only implicitly, without having developed them fully using foundational principles.  When the 

theories are stated, the proponent may be citing them as an ex post facto justification for their 

conclusions.   

Sheldon Leader has developed a coherent, logical theory of workers’ RFOA using first 

principles from philosophy, political theory, and law.  He argues that the RFOA should be 

viewed as an individual right that can be exercised in a group, with the guiding principle being 

that an individual ought to be free to do anything with a group that she or he can legally do 

                                                

1
 Brian Langille, “Freedom of Association Mess: How We Got into It and How We Can Get out of It” (2009) 54:1 

McGill LJ 177 [Mess]. 
2
 See, for example, Roy J Adams, “Bewilderment and Beyond: A Comment on the Fraser Case” (2011/2012) 16:2 

C.L.E.L.J. 313; and Steven Barrett, “The Supreme Court of Canada’s Decision in Fraser: Stepping Forward, 
Backward or Sideways?” (2011/2012) 16:2 C.L.E.L.J. 331. 
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alone.  Furthermore, the right to collective bargaining (RCB) and the right to strike (RTS) should 

generally be viewed as independent species of rights under the genus RFOA, and therefore 

should be protected by s. 2(d) of the Charter.  In other words, an individual is free to negotiate 

the terms and conditions of employment individually, so the individual should be permitted to 

engage in collective bargaining with her or his fellow employees.  Additionally, an individual is 

free to cease work if she or he is unhappy with the working conditions, and individuals should be 

permitted to do this in a group, with co-workers.   

In the first part of this paper, I will summarize Leader’s theory of FOA.  In the second 

part, I will then use Leader’s theory to analyze the jurisprudence of the Supreme Court of 

Canada (SCC).  This analysis will demonstrate that this jurisprudence would have been more 

consistent and coherent if Leader’s theory were used. 

2 Sheldon Leader’s Theory Of The Right To Freedom   
 Of Association  

Over the course of several publications, Sheldon Leader developed his theory of freedom 

of association for workers.3  It is logically developed and meticulously researched, drawing on 

sources from philosophy and political theory in addition to using international law and the 

domestic law of many countries to illustrate his points.  I will rely heavily on his theory for the 

purposes of this paper, and will therefore spend considerable time setting it out.  I believe that his 

theory is of great assistance in examining the Canadian jurisprudence.  

                                                

3
 Sheldon Leader, Freedom of Association (New Haven:  Yale University, 1992) [Leader book]; Sheldon Leader, 

“Can You Derive a Right to Strike from the Right to Freedom of Association?” (2009/2010) 15:2 CLELJ 271 
[Leader article]; S. Leader, “Choosing an Interpretation of the Right to Freedom of Association” (2002) 40:1 British 
Journal of Industrial Relations 128.   
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2.1 Freedom of Association Elements 

I begin by examining the elements or components of “freedom of association”.   In 

setting out the FOA elements, Leader relied on the work of Wesley Newcomb Hohfeld, who 

created a very precise analysis that distinguished between fundamental legal concepts such as 

rights and liberties and then identified the framework of relationships between them.4 Leader, 

relying on Hohfeld, posited that individuals possess the freedom to join together in groups.  In 

the more specific language of Hohfeld, individuals possess a “privilege” to join groups.5  A 

privilege is defined as one’s freedom from the right or claim of another.6  Moreover, the 

government has a “disability” from enacting legislation that infringes on this privilege, and the 

individual has a corresponding immunity from the state enacting such legislation.7 This is a 

“weak” version of the RFOA, because there are no duties on third parties to refrain from 

activities that would interfere with the individual’s RFOA or to engage in activities that would 

facilitate that person’s RFOA.   

A “strong” version of freedom of association can also be conceptualized.  In this version, 

individuals have a right against interferences with the RFOA.  In the language of Hohfeld, the 

individual possesses a claim-right to exercise freedom of association, and there is a 

corresponding duty on the government, as well as private citizens, to respect the individual’s 

FOA.8  For the purposes of this paper, I will call this version “strong RFOA”. 9  

                                                

4
 Wesley Newcomb Hohfeld,  “Some Fundamental Legal Conceptions as Applied in Judicial Reasoning” (1913) 

23:1 Yale Law Journal 16 [Hohfeld 1913]; Wesley Newcomb Hohfeld, “Fundamental Legal Conceptions as Applied 
in Judicial Reasoning” (1917) 26:8 Yale Law Journal 710. 
5
 Leader book, supra note 3 at 12. 

6
 Hohfeld 1913, supra note 4 at 55. 

7
 Leader book, supra note 3 at 13-14, summarizing Hohfeld 1917. 

8
 Leader book, supra note 3 at 14. 
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There are other elements of Leader’s RFOA which are not relevant to the jurisprudence I 

will examine, and consequently will not be developed here.  These elements relate to the 

freedom of an individual not to associate, also known as the freedom to dissociate or negative 

freedom of association.  This freedom not to associate often becomes an issue for organized 

labour.   Examples include situations where a union member objects to dues going to support 

political causes that she or he disagrees with, and where an employee insists on returning to work 

before a strike being conducted by her or his fellow employees has been resolved.10      

2.2 Source and Nature of Right To Freedom of Association 

In debates about the RFOA, much revolves around questions related to the source and 

nature of the relevant rights.11   

2.2.1 Explicit or Implicit Right?; Derivative or Independent 
Right? 

The RFOA is sometimes explicitly guaranteed in a legal text, such as a constitution, 

legislation, or convention.12  This is the case in Canada, where the Canadian Charter of Rights 

                                                                                                                                                       

 

9
 The use of the terms “weak RFOA” and “strong RFOA” in this paper bear some resemblance to the terms used by 

David J Doorey in “Graduated Freedom of Association:  Worker Voice Beyond the Wagner Model” (2013) 38:2 
Queen’s LJ 511 [GFOA].  Doorey uses the terms “Thin Rights”, “Thicker Rights”, and “Even Thicker Rights” to 
describe rights that could be provided under what he calls “graduated freedom of association”.   “Thin rights” refer 
to certain basic rights that have been ruled to be constitutionally protected under s. 2(d) of the Charter, such as the 
freedom to establish, join and maintain employee associations. “Thicker rights” refers to some additional rights that 
have been ruled to be constitutionally under s. 2(d) of the Charter, and include the right to make collective 
representations and the obligation of the employer to receive and consider those representations.  He uses the term 
“even thicker rights” to refer to a bundle of rights contained under the Wagner-Style labour legislation, such as a 
right to full collective bargaining with the inclusion of duties on the parties to bargain in good faith.  While there is 
some relationship between the “thin rights” and “even thicker” rights under Doorey’s model and the terms “weak 
RFOA” and “strong RFOA” as used in this paper, it is best to keep the terms used in this paper conceptually 
separate from Doorey’s model.  Doorey’s model is specifically designed to discuss the Canadian legal landscape in a 
very practical fashion, whereas the terms in this model are being developed from first principles.        
10

The Supreme Court of Canada dealt with the right to dissociate in Lavigne v. Ontario Public Service Employees 
Union, [1991] 2 SCR 211 and in R. v. Advance Cutting & Coring Ltd., [2001] 3 SCR 209, 2001 SCC 70.   
11

 Leader book, supra note 3 at 21. 
12

 Leader book, supra note 3 at 22. 
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and Freedoms13 explicitly guarantees the right to freedom of association in section 2(d): 

“Everyone has the following fundamental freedoms: … (d) freedom of association.” However, 

an explicit mention is not necessary to create the RFOA:  In some cases, the right is implicit.  For 

example, there is no specific mention of the RFOA in the Constitution of the United States, but 

the American courts have nevertheless decided that it forms an implicit part of the United States 

legal system.14  

According to Leader, the RFOA can also be conceptualized as either a derivative or an 

independent right.  The United States jurisprudence is a good example of the RFOA being 

viewed as derivative. There, the RFOA is thought to arise to protect other constitutional rights, 

primarily those in the First Amendment, such as freedom of speech and the right to petition the 

government for a redress of grievances. In a derivative conceptualization, the RFOA is viewed as 

“instrumental”, and is only protected insofar as necessary to respect the other right.15   

By contrast, when conceptualized as independent, the RFOA is not attached to any 

subject matter of another basic right; instead it functions autonomously. This independent 

conceptualization is much broader than the derivative right approach.  Under Leader’s theory, 

the guiding principle is that an individual should not be prevented from doing with others that 

which she or he could legally do alone.16  Activities in question range from the trivial (e.g., 

                                                

13
 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.), 1982, c. 11 [Charter]. 

14
 Leader book, supra note 3 at 22.  For a leading case on this point, see NAACP v. Alabama ex rel. Patterson 357 

U.S. 449 (1958). 
15

 Leader book, supra note 3 at 22-23. 
16

 As will be discussed later in the paper, this guiding principle was first considered by the Supreme Court of 
Canada in “the Trilogy” of cases released in 1987.   
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playing cards or golf) to matters of life and death (petitioning a political leader for a stay of 

execution).17   

For the independent conceptualization, Leader argues that the source of the right is found 

in a very different place than the derivative one.  Someone asserting a derivative right to freedom 

of association must first look to see if there is a core protected right or freedom at stake in a 

specific situation (e.g., the right to free speech or to petition the government) before arguing that 

an ability to form a group and act together is necessary for protecting that right.  In contrast, the 

focus of inquiry invited by an independent RFOA is on whether or not individuals are prohibited 

from performing a certain activity.  If they are not, then there must be a right to associate in order 

to engage in that activity as well.18   

The essence of the independent conceptualization in Leader’s theory is its insistence on 

symmetry between individual and collective entitlements, such that whatever individuals are 

entitled to do alone they should, prima facie, be entitled to do collectively.19  However, even 

under an independent conceptualization, the RFOA is not absolute.  The prima facie case may be 

rebutted when serious damage can be shown to flow from collective action that does not stem 

from individual action.20     

According to Leader, in a competition between the derivative and independent RFOA, 

the independent view is preferable.  The independent conception allows us to see the unique 

work done by the RFOA and to see the important principle of justice inherent in it.  This 

conception goes to the essence of a complaint against arbitrary state action that no other right 
                                                

17
 Leader book, supra note 3 at 23. See also Harry Arthurs, “The Right to Golf: Reflections on the Future of 

Workers, Unions and the Rest of Us Under the Charter” (1989) 13:2 Queen's Law Journal 17. 
18

 Ibid at 23. 
19

 Brian Langille has also argued that the guiding principle of the RFOA is the right to do in groups that which one 
is free to do alone.  See, for example, Mess, supra note 1 at 183. 
20

 Leader book, supra note 3 at 23. 
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captures and that guards against the real potential for state abuse:  the wrong of singling out and 

condemning the sole fact that people have combined to do certain things.21  

2.2.2 Dynamic or Static Right?  

Leader also discusses another way to conceptualize the RFOA:  static or dynamic.  When 

the right is conceptualized as static, it is satisfied once the individual joins the group.  Nothing 

more is part of the right, and there is no right to pursue the goals or objectives of the group.  By 

contrast, conceptualization as a dynamic right goes further.  The individual has not only the 

freedom to join the group, but also the opportunity to attempt to achieve something by virtue of 

the association.  In other words, the right is to try to achieve goals or objectives against 

something or someone external to the group, against the outside world. 22  As will be explained 

below, Leader ultimately concludes that the nature of the RFOA should be determined on other 

grounds, and that the static versus dynamic dichotomy is, in effect, a red herring.   

2.3 Right To Collectively Bargain and Right To Strike  

2.3.1 General Principles 

According to Leader, there are many potential examples of specific rights under the 

general rubric “right to freedom of association”.  Two potential candidates in the labour context 

are a right to collective bargaining (RCB) and a right to strike (RTS).  Leader theorizes that there 

are two ways to conceptualize how these more specific rights relate to the RFOA.  As the RFOA 

can be viewed as instrumental (derivative) or independent in relation to other rights, so too can 

the RCB and the RTS either be viewed as “instrumental” for workers’ RFOA, or as 

“independent” species of rights under the genus RFOA.  In an instrumental conceptualization, 

the RCB and the RTS are viewed as fundamental rights because they are essential in some way 
                                                

21
 Ibid at 25. 

22
 Ibid at 27. 
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to the basic functioning of employee associations (e.g., unions).23  Without the RCB and RTS, 

the argument goes, a union or employee association is not able to provide its members with any 

useful means of exercising their RFOA to improve the terms and conditions of employment.  In 

such a case, the employee association will sooner or later be disbanded, and each employee will 

be again left to her or his own devices—the RFOA would provide workers with no benefit, and 

would in effect be hollow.  To use concepts introduced above, without RCB and the RTS, the 

RFOA would be static in the labour context, not dynamic—a union or employee association will 

not have any means to realize the goals of its members.24   

Under the independent conception, the justification for fundamental RCB and RTS is 

different.  These two rights are fundamental because they are specific species of the RFOA, 

derived from a foundational principle, rather than because they are necessary to the essential 

functioning of the RFOA.  As previously mentioned, this foundational principle is the symmetry 

between individual and collective action.  Under the independent view of the RCB, a worker 

should be free to band together with fellow employees to negotiate collectively with her or his 

employer for improved working conditions, because she or he is at liberty to negotiate alone for 

better working conditions.  Under the independent view of the RTS, a worker should be free to 

cease work in a concerted fashion with other employees, because she or he is entitled to cease 

work alone.25   

Leader argues that the independent conceptualization of the RCB and the RTS is 

generally preferable to the instrumental conceptualization.26  One key difference between these 

                                                

23
 Ibid at 182-184. 

24
 Ibid at 195-199. 

25
 Ibid at 182-184.  Similar points were also made by Langille in Mess, supra note 1 at 183-184. 

26
 Although, Leader recognizes that some auxiliary or peripheral aspects of these rights may be justified under the 

instrumental conceptualization in certain circumstances.   
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two conceptualizations is the amount of deference given to legislatures in their shaping of the 

various components of the applicable jurisdiction’s labour relations system.  The room for 

disagreement about the basic constitutional protections that accord to an independent right (i.e., 

the independent conceptualization) is much narrower than the debate about the range of tools that 

is available to further a basic right (i.e., the instrumental conceptualization).  In order for a judge 

to accept the instrumental view of the RTS and RCB, she or he must accept the argument that it 

is necessary for workers to exercise their RFOA in order to balance the power between unions 

and management, and that the RCB and RTS are effective policy tools to do this.  Leader argues 

that the foundational principle of symmetry under the independent conceptualization of rights 

like RCB and the RTS leads to coherence and consistency in legislative choices and judicial 

decisions in a way that the instrumental conceptualization does not.27 

As well, if rights are viewed as being instrumental, another issue arises related to the fact 

that labour law provides a bundle of rights that form a system.  In an instrumental 

conceptualization, it may be permissible to weaken or remove the RTS or RCB as long as certain 

other elements are present that enable the employee association to function.  For example, the 

legislature may be allowed to ban strikes entirely if they introduce a reasonable alternative in its 

stead, e.g., interest arbitration. 28   

Leader points out that an instrumental conceptualization of the RCB and the RTS will 

often be coupled with a dynamic view of the RFOA.  This is a tempting pairing to make. 

Someone sympathetic to trade unions will argue that they are entitled to pursue their goals 

against the outside world (dynamic conceptualization of the RFOA), and that a necessary 

requirement to enable them to do that is to give them the RTS and the RCB (instrumental 

                                                

27
 Leader article, supra note 3. 

28
 Leader book, supra note 3 at 198-199. 
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conceptualization of RTS and RCB).  However, the dynamic view will not generally be enough 

to secure fundamental status for the right to collectively bargain or the right to strike.  Leader 

points out the vulnerability of resting the fundamental status of a RCB or a RTS on a dynamic 

conceptualization of the RFOA by arguing that some judges will subscribe to a view that trade 

unions have the right to pursue their goals, but will disagree that the RCB or the RTS are 

necessary to enable them to do that (even though the same judges might agree that the RCB and 

the RTS would be helpful to the pursuit of goals).29    

Next, I will attempt to elaborate further on the potential scope of the RCB and the RTS 

under an independent conceptualization.  In his works, Leader deals much more fulsomely with 

the RTS under his theory of the RFOA than he does with the RCB, and therefore the discussion 

of the RCB represents more of an extrapolation of Leader’s theory than a summary.      

2.3.2 Right to Collective Bargaining 

As just indicated, the RCB will generally be better conceived as independent.  For the 

independent conceptualization of the RCB, the starting point should be the rights and freedoms 

possessed by a lone worker.  In the employment sphere, an individual is entitled to try and 

negotiate with the employer regarding the terms and conditions of work, both at the onset of the 

employment relationship, and during the continuation of that relationship.  Generally speaking, 

however, the employee does not have a right to insist that the employer enter into the 

negotiations, nor is the employer under a duty to act in good faith during the course of any such 

negotiations, or to bargain at all.  Given the principle of symmetry, a worker should have the 

right to associate with fellow workers for the purposes of collectively bargaining with the 

employer.  The rights of the lone worker should inform the scope of the RCB.  The RCB should 

                                                

29
 Leader book, supra note 3 at 196. 
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involve the freedom of workers to gather together to determine their demands, to designate 

representatives who will do the negotiating, and to present their collective proposals to the 

employer.  Under this conception, there is not a prima facie duty on the employer to enter into 

negotiations with the employee representatives, nor is there a duty to act in good faith during any 

negotiations that are entered into.30  This independent conception leaves room for employers to 

thwart the bargaining process, and therefore must be viewed as a weak version of the RCB. 

2.3.3 Right To Strike 

In assessing the nature and scope of the right to strike, it is wise to try and define “strike”.  

Although there is not a universally agreed-upon definition, a widely accepted one is a 

“simultaneous and coordinated withdrawal of labour by workers”.31  Strikes are usually, though 

not always, designed to apply pressure on the employer to improve the terms and conditions of 

employment.  These three features (coordinated action, application of pressure, to improve 

working conditions) are common to most strikes.32  In addition to these common ones, there are 

also features that vary from strike to strike.  Examples include whether the strike originates from 

inside or outside a union, whether the strike has been planned in advance or is ad hoc, and 

whether the purpose of the strike relates to broader political concerns.33  In his theory of the 

RFOA, Leader focuses on the three common features of strikes, not the variable ones, as he 

asserts that the arguments are the strongest for these common features being part of an 

independent RTS.   

                                                

30
 As I mentioned in the last section, these ideas represent an extrapolation of the Leader’s theory of RFOA.  The 

ideas in this paragraph were largely informed by Langille, Mess, supra note 1.  Alan Bogg and Cynthia Estlund 
make a similar point in “Freedom of Association and the Right to Contest:  Getting Back to Basics” in T. Novitz & 
A. Bogg, eds, Voices at Work (Oxford:  Oxford University Press, 2014) at pp. 144-145.  
31

 T. Novitz, International and European Protection of the Right to Strike (Oxford: Oxford University Press, 2003), 
at 6. 
32

 Ibid. 
33

 Leader article, supra note 3. 
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Can the RTS be conceptualized as an independent right under the RFOA?  In order to do 

so, there must be symmetry between individual rights and group action.  A lone employee is 

legally entitled to cease or refuse to work in order to put pressure on her or his employer to 

improve working conditions,34 so there is an argument that the symmetry requirement is met.   

However, Leader presents (and ultimately refutes) two arguments why symmetry does 

not exist between a cessation of work by a lone employee and by a worker striking with a 

collective.  Firstly, there is a difference in the job security enjoyed by the two different types of 

individuals.  A lone employee’s act of ceasing work will generally enable the employer to take 

the position that the employee has terminated the contract of employment, and the employer may 

even try and hold the employee liable for its breach (i.e., for the failure to give notice).  In 

contrast, the employment relationship between the striker and the employer in many instances 

continues for the duration of the work cessation, with the mutual expectation that the striker is 

entitled to immediately resume work after the strike ends.35  Secondly, there is a difference in the 

amount of economic harm a lone worker can inflict on the employer by a work stoppage versus 

that done when a group of employees ceases work at the same time.  The economic harm done 

during a strike, and therefore its coercive power, is often greater than the sum of the economic 

harm each individual striker could inflict alone.  These differences have been used to support the 

assertion that there is no symmetry between strikes and individual work stoppages because 

strikes are qualitatively, as well as quantitatively, different.  

                                                

34
 Although, an individual may be under an obligation to provide the employer with a short period of notice.  For a 

discussion of the obligation of an employee to give notice of cessation of work, and the origins of this obligation, 
see David J. Doorey, “Employer Bullying: Implied Duties of Fair Dealing in Canadian Employment Contracts.” 
(2005) 30 Queen's Law Journal 500. 
35

 See, for example, s. 80 of the Ontario Labour Relations Act, 1995, S.O. 1995, c. 1, which provides that where an 
employee participates in a lawful strike for six months or less, the employer is to reinstate the employee without 
discrimination.  
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Leader posits two responses to these counterarguments, suggesting that the independent 

conceptualization is still valid.  The first relates to what he calls “equal treatment”.  Historically, 

tort and criminal law imposed heavy liabilities on strikers.36  This liability was often based in 

conspiracy, where individuals were prohibited from inflicting economic losses on a third party 

(for our purposes, the employer) through actions performed as a group that would have been 

lawful if performed by an individual.  Legislation was eventually enacted that exempted some 

strike activity from tort damages and criminal penalties.  The purpose of these laws was to 

provide space for individuals to engage in industrial disputes collectively.37  Out of a principle of 

equal treatment (between tort and contract law), labour relations statutes have also sought to 

protect workers from contractual liability during the strike—prohibitions on employers 

terminating employees who strike lawfully.  The rationale is that the employer should not be 

entitled to extract a contractual penalty from the striking worker where he cannot extract a 

penalty under tort or criminal law.  A by-product of this protection from contractual liability 

means that the employment relationship continues during the strike, and is not breached.38 

The second objection to the symmetry argument is that the economic pressure of a strike 

is too great, far greater than the pressure that individual employees could exert through a work 

stoppage.  In effect, employees who use their liberty to strike are often derogating the liberty of 

employers and those who do business with employers.  Leader’s response to this is that the RTS 

is not absolute, but should be viewed as qualified.39   There are restrictions that may ultimately 

                                                

36
 For a discussion of this point, see Judy Fudge and Eric Tucker. Labour Before the Law: The Regulation of 

Workers' Collective Action in Canada, 1900-1948.  Oxford: Oxford University Press, 2001; and see Eric Tucker, 
“‘That Indefinite Area of Toleration’: Criminal Conspiracy and Trade Unions in Ontario, 1837-77” (1991), 27 
Labour 15. 
37

 Leader article, supra note 3 at 280-281. 
38

 Ibid at 282-284. 
39

 Ibid at 284. 
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be shown to be justified because of the special damage that a strike may cause in a particular 

case, such as harm to public order or the cessation of essential services.40  

There are two justifications for endorsing a qualified right to strike for workers proposed 

by Leader.  First, it is generally legitimate for the freedom of workers to be used to limit the 

freedom of employers in order to cope with an imbalance of power and thereby to give a fair 

chance for some demands to be satisfied.  Second, even in those rare cases where there is no 

imbalance of power the pressure exerted is an inevitable by-product of permitting the 

coordination of workers’ individual choices to try to bring about certain terms and conditions of 

work.  An independent, constitutionally protected RTS should be limited to action taken for 

legitimate reasons (i.e., for concerns related to conditions of employment), while beyond those 

concerns the restrictions on an unqualified right often apply. 41 

In summary, although it is necessary for a claim to collective action to be originally 

grounded in symmetry, the principle of equal treatment and the qualified nature of the right to 

strike mean that perfect analogies between individual and collective action are not necessary.  

Given this, the common features of strikes—collective activity, the exertion of pressure, and the 

improvement of working conditions—are entitled to the constitutional protection of RFOA on 

the basis of the independent conceptualization. 

2.3.4 Summary of Leader’s Theory 

  At this stage, it is useful to summarize Leader’s RFOA theory, before proceeding to 

apply it to the Canadian jurisprudence.  Leader describes two versions of the RFOA.  One is 

“weak”, which provides individuals with the privilege to join in groups, and a corresponding 

disability on the part of the government to enact legislation that interferes with this privilege.  

                                                

40
 Leader book, supra note 3 at 203. 

41
 Leader article, supra note 3 at 285. 
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The other is “strong”, which places certain duties on governments or perhaps private parties to 

respect the RFOA of an individual.  At the same time, the individual trying to exercise his or her 

RFOA under the strong version has correlative claim-rights against others to facilitate the 

exercise of this right. Under either version, the guiding principle of this right is that an individual 

should not be prevented from doing with others that which she or he could legally do alone.  

The guiding principle can also be used to give coherence to the right to strike and the 

right to collectively bargain, and on the basis of this principle, these two rights are best viewed as 

being independent examples of the RFOA (the independent conceptualization), rather than as 

necessary means of furthering the RFOA (the instrumental conceptualization).   Under an 

independent conceptualization of the RCB and the RTS, the issue of whether the RFOA ought 

generally to be perceived as static or dynamic is irrelevant.  Leader’s theory of the RFOA will 

facilitate consistency and coherence in the law of freedom of association.  Consistency and 

coherence are two desirable traits of the common law.  Leader’s theory will produce results that 

are consistent over time, and a normative coherence among the constellation of rules under the 

RFOA.42  

3 Canadian Jurisprudence On Freedom Of Association 
I will now proceed to critique the Canadian jurisprudence of the Supreme Court of 

Canada using Leader’s theory of RFOA just reviewed.  Firstly, I will discuss the extent to which 

the Court has used a guiding principle to make the jurisprudence coherent.   Secondly, I will 

examine how the Court has conceptualized the RCB, and lastly, I will analyse how the Court 

conceptualized the RTS.  In particular, we are interested in whether the Court has adopted an 

instrumental or an independent conceptualization of the RCB and the RTS.  In each of the three 
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sections, I will summarize the key Canadian decisions, compare them to Leader’s theory on the 

RFOA, and examine whether the consistency and coherence of the Canadian jurisprudence 

would have been improved by Leader’s theory. 

3.1 Guiding Principle of RFOA  

In the first court challenges based on the RFOA under the Charter, known as “The 

Trilogy”, the Supreme Court justices strove to find a guiding principle.  The “Trilogy” was a set 

of three labour law cases decided in 1987 and released simultaneously.43  The central issue 

before the Supreme Court of Canada (SCC) in each of these cases was whether s. 2(d) of the 

Charter guaranteed a RTS.  The main reasons were delivered in Alberta Reference, wherein the 

Alberta government submitted a reference to the SCC to determine whether legislation depriving 

public service employees, firefighters, hospital employees, and police officers of their RTS, 

violated the RFOA guaranteed by s. 2(d) of the Charter.  In Alberta Reference, Justice McIntyre 

endorsed the symmetry principle.  He ruled,  

…I interpret freedom of association in s. 2(d) of the Charter to mean that Charter 
protection will attach to the exercise in association of such rights as have Charter 
protection when exercised by the individual.  Furthermore, freedom of association means 
the freedom to associate for the purposes of activities which are lawful when performed 
alone.44  

 
However, he held that the RTS was not protected by s. 2(d) of the Charter, because there 

was no analogue between an individual cessation of work and a strike.  In the same case, Chief 

Justice Dickson (in dissent) canvassed a number of different conceptions of the RFOA.  He 

endorsed the utility of the symmetry principle as a useful guide in the RFOA.45  However, he 
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rejected that as being the sole foundational principle.  He believed that symmetry alone could not 

justify an independent RTS, because there was no analogy between individual withdrawal of 

labour and a strike.46  Dickson C.J.C. ruled that there was a RTS based on instrumental 

grounds.47  

Generally, the majority opinion of the SCC, starting with Dunmore v. Ontario (A.G.),48 

moved away from the symmetry principle, and instead adopted an instrumental justification for 

the protection of certain collective activities.  In Dunmore, Bastarache J. rejected the notion that 

freedom of association applies only to activities capable of performance by individuals.  He 

ruled, “To limit s. 2(d) to activities that are performable by individuals would, in my view, 

render futile these fundamental initiatives.”49    He went on to hold that “certain collective 

activities must be recognized if the freedom to form and maintain an association is to have any 

meaning.”50  Thus, according to Justice Bastarache, certain collective activities that were 

instrumental to an association ought to be protected by the RFOA.  

However, Justice Rothstein continued to apply the symmetry principle in his minority 

decisions.  Ontario (AG) v Fraser51 involved the issue of whether the Ontario government’s 

Agricultural Employees Protection Act,52 which created an entirely separate statutory labour 

relations regime for agricultural employees, violated s. 2(d) of the Charter by failing to provide 

farm workers with an adequate regime of collective bargaining.  Justice Rothstein used the 
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principle of symmetry to rule that the farm workers did not have a RCB (as conceptualized by 

the majority) under s. 2(d) of the Charter.  He was deeply troubled by the fact that the majority’s 

conceptualization of the RCB conferred the right to good faith bargaining to union members, a 

right that non-unionized employees do not enjoy.53   

He used the principle of symmetry to ground what he viewed to be the appropriate scope 

of the RCB under the Charter.  He stated that s. 2(d) does protect a voluntary association of 

workers who wish to use their associational freedoms to come together and attempt to improve 

their wages and working conditions.  He reasoned that a lone worker is generally free to bargain 

over the terms and conditions of employment.  On this basis, individuals should be allowed to 

band together, to form a bargaining position and to present a common and united front to an 

employer.54  

Justice Rothstein again relied on the principle of symmetry in his dissent in the recent 

Saskatchewan Federation of Labour v. Saskatchewan case.55  In that case, the SCC revisited the 

issue of whether the right to strike was protected under s. 2(d) of the Charter for the first time 

since the Alberta Reference.  Rothstein J. found that there was no RTS contained in the RFOA.  

Similar to Justice McIntrye in the Alberta Reference, he relied on the principle of symmetry, and 

held that there was no analogue between a cessation of work by a lone worker and a strike.   

The SCC’s jurisprudence on the RFOA would have been more coherent and consistent if 

symmetry would have been the guiding principle and applied properly.   Under Leader’s theory, 

the principle of symmetry enables an independent, not instrumental, conceptualization of the 

RCB and the RTS.  The right to collective bargaining ought really to simply entail an extension 
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of the negotiations an individual can conduct with her or his employer, as Justice Rothstein held 

in Fraser. We will see in the next section that the Supreme Court’s adoption of an instrumental 

conception of the RCB lead to ongoing debates among the justices about the scope of the RCB, 

and the amount of deference the legislature was entitled to. 

The Canadian jurisprudence on the RTS would also have been improved if the principle 

of symmetry was adopted and properly applied, and this will be discussed in the third part of this 

section (after the discussion on the RCB).  It is argued that the Court in Alberta Reference should 

have found a RTS under s. 2(d) of the Charter based on symmetry.  Justice McIntryre should 

have ruled that the principle of symmetry was applicable to strikes, based on Leader’s concepts 

of equal treatment between tort and contract and on the notion of the qualified nature of the RTS.  

If this were the case, the Supreme Court would not have been forced to reverse itself in the SFL 

case.  

3.2 Conceptualization of RCB 

Generally, the Justices of the Supreme Court have conceptualized the right to collectively 

bargain in instrumental terms.  As previously mentioned, conceptualizing the RCB in 

instrumental terms means that the RCB is viewed as an essential right because it is necessary to 

the basic functioning of employee associations.   In the SCC’s three most important cases dealing 

with the RCB—B.C. Health Services, Fraser, and MPAO—the Court often couples the dynamic 

conceptualization with the instrumental one. This is understandable, as in order to function, an 

employee association tries to achieve certain goals vis-à-vis the employer, and this struggle can 

be viewed as necessary for the continued survival of the particular association. 

3.2.1 B.C. Health Services  

In Health Services and Support—Facilities Subsector Bargaining Association v British 

Columbia, the British Columbia government failed to consult a number of health sector unions, 
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and passed legislation which did the following:  ignored job security provisions in the relevant 

collective agreements; outsourced numerous jobs; rewrote existing collective agreements; and 

specifically stated that any future collective agreements that tried to ensure specific kinds of 

security would be null and void. 56  The unions argued before the SCC that this legislation 

violated their RCB under s. 2(d) of the Charter.  They were challenging the legislation, not the 

government’s activity in its capacity as employer.57  

In B.C. Health Services, the Justices conceptualized the RCB as an instrumental and 

dynamic right, rather than an independent one.  The Court ruled that Section 2(d) of the Charter 

protects the capacity of workers to engage in association through collective bargaining on 

fundamental workplace issues.  The Justices explained that employees have the right to unite, to 

present demands to employers collectively, and to engage in discussions in an attempt to achieve 

work-place goals.58  The majority was clear that the protection does not cover all aspects of the 

collective bargaining process laid out in labour statutes, and there was no right to a particular 

model of labour relations.59  The Court also justified a RCB as being consistent with “Charter 

values”.  These included human dignity, equality, liberty, representation for autonomy and the 

enhancement of democracy.60  The judges’ explanation of “Charter values” emphasized the 
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important role that unions play in protecting the interests of workers, which is consistent with an 

instrumental conceptualization. 

The Court held that the RCB imbued employees with claim-rights that place correlative 

duties on employers.  Employers are under a duty to meet and discuss employees’ demands with 

them.  Also, the RCB imposes a duty on the employer to bargain in good faith.  The Court was 

clear that the right is to a process, and not a certain substantive or economic outcome.  As well, 

the court ruled that employees do not have a right to a particular model of labour relations.61 The 

Court found that the legislation, and the process of enacting the legislation, resulted in a 

“substantial interference” by the government in the workers’ RCB.  The legislation’s removal of 

important rights under existing collective agreements, its foreclosure of the negotiation of certain 

important issues in future collective agreements, and the lack of consultation, when combined, 

all amounted to substantive interference.62   

Langille has argued that the Court’s imposition of a constitutional duty on employers to 

bargain in good faith is problematic, for a number of reasons.63   First, it created a strong form of 

the RFOA, where constitutional duties are imposed on private parties to respect the freedoms of 

workers, and workers have claim-rights against these private parties.  Second, the reading in of 

the employer duty to bargain in good faith has the effect of constitutionalizing portions of the 

Wagner Act model.64  Despite the fact that the judges are claiming that the RCB does not 
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guarantee a particular model of labour relations, the ruling that employers have a duty of good 

faith essentially requires that certain additional components of the Wager Act model be provided 

with the constitutional RCB. This is undesirable, because it is giving judges the authority to 

legislate a labour code, and is binding Canada to one of many labour relations models used 

across the world. 

This creation of a duty to bargain in good faith was not necessary under Leader’s theory.  

The better way to conceptualize the RCB is as an independent right.  According to Leader’s 

theory of the RFOA, workers have immunity from the state enacting legislation which interferes 

with their RCB, and the state has a correlative disability to enact such legislation.  The Supreme 

Court should have decided that the constitutional protection of the RCB extends not only to the 

collective bargaining process, but also the outcome of that bargaining (i.e., the collective 

agreement).  This is because, based on the principle of symmetry, just as an individual has the 

freedom to negotiate with the employer for the terms and conditions of employment and to 

conclude a contract with the employer, an employee association has the freedom to negotiate 

with the employer for the terms and conditions of employment and to conclude a collective 

agreement with the employer.   The B.C. government was under a disability from passing 

legislation that disregards already negotiated collective agreements.  It was governmental 

disregard of its legal disability to infringe on worker freedoms, rather than an employer’s failure 

to bargain in good faith, that was at issue.   

One objection to this approach is that it has the effect of constitutionalizing a contractual 

arrangement, and in fact gives the terms and conditions of government workers superior 

protection than other kinds of contracts, including employment contracts between individual 
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workers and a private employer.65  The best response to this objection is that the disability is not 

absolute, but rather is qualified, such that the government could justify the modification of 

midterm collective agreements for public sector workers in certain circumstances under s. 1 of 

the Charter, perhaps in situations of extreme financial crisis provided there was a measure of 

consultation.   

3.2.2 Fraser 

Fraser was essentially a continuation of the legal dispute started in Dunmore.  In 

Dunmore, the Ontario government was ordered to put in place a meaningful system to enable 

agricultural workers to organize.  The government’s response to the SCC’s decision in Dunmore 

was to pass the Agricultural Employees Protection Act,66 which created a separate statutory 

labour relations regime for agricultural employees.  Under the AEPA, employees were granted 

rights to form and join an employees’ association, to participate in its activities, to assemble, to 

make representations to their employer through their association on the terms and conditions of 

employment, and to be protected against interference, coercion and discrimination in the exercise 

of their rights.  The employer must have given an association the opportunity to make 

representations respecting terms and conditions of employment, and it must have listened to 

those representations or read them.  The AEPA also assigned a pre-existing tribunal, one without 

labour relations expertise, to deal with disputes arising out of the Act. There were no 

successfully concluded collective agreements under this regime, nor had there even been 

negotiations, and no complaints under the AEPA had been heard or decided by the tribunal at the 
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time the Charter challenge was launched.67  The farm workers alleged that this new regime 

violated, among other things, their s. 2(d) Charter right to collectively bargain.   

In Fraser, the majority adopted an instrumental conceptualization of the RCB.  Chief 

Justice McLachlin and Justice LeBel, for the majority, summarized the combined effect of 

Dunmore and B.C. Health Services as placing a duty on government to protect workers from 

interference with the RCB that would render workers’ RFOA pointless.68  It called this aspect of 

the RCB “derivative”, in that it only extended as far as necessary for the meaningful exercise of 

the RFOA.69  The “derivative” concept made it obvious that the justices were conceptualizing 

the RCB as instrumental.  They continued to use instrumental language when they stated that 

collective bargaining is among those “collective activities [that] must be recognized if the 

freedom to form and maintain an association is to have any meaning”,70 and when they 

explained that the “protection for collective bargaining in the sense affirmed in Health Services 

is quite simply a necessary condition of meaningful association in the workplace context.”71 

[emphasis added] 

Having settled on an instrumental conceptualization, McLachlin, C.J., and LeBel, J., then 

explored the scope of the RCB.  They framed the issue in the case as being whether the RCB 

under s. 2(d) of the Charter placed a duty on the Ontario government to provide a particular form 

of collective bargaining to agricultural workers.  They explained that B.C. Health Services did 

not support the proposition that legislatures are constitutionally required to enact laws that set up 

a uniform model of labour relations imposing the hallmark characteristics of the Wagner Act 
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model, such as the following: a statutory duty to bargain in good faith, a statutory recognition of 

the principles of exclusive majoritarianism, and a statutory mechanism for resolving bargaining 

impasses and disputes regarding the interpretation and administration of collective agreements.72   

After ruling that the constitutional RCB is not identical to the statutory right to good faith 

bargaining under Canadian labour relations legislation, they explained what the constitutional 

variety of collective bargaining did entail.  In Fraser, the majority’s ruling on the requirements 

of the constitutional duty to bargain in good faith were less onerous than those the Court had set 

out in B.C. Health Services.  In B.C. Health Services, the majority ruled that the RCB “requires 

both employer and employees to meet and to bargain in good faith, in the pursuit of a common 

goal of peaceful and productive accommodation”.73  In Fraser, the majority judges described the 

RCB as “a process of engagement that permits employee associations to make representations to 

employers, which employers must consider and discuss in good faith”.74 Under B.C. Health 

Services, the RCB required meetings, bargaining, and mutual accommodation.  Under Fraser, 

employers merely had to consider and discuss employee representations “in good faith”.  

Furthermore, the threshold of tolerance for interference with the RCB significantly increased in 

Fraser.  Under B.C. Health Services, government legislation/actions which “substantially 

interfered”75 with the RCB were prohibited, whereas under Fraser, only government 
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legislation/actions that made the resolution of workplace issues “effective impossibility” were 

proscribed.76    

The judges applied these principles to the situation of agricultural workers in Ontario.  

The majority read into the AEPA a duty on agricultural employers to consider employee 

representations in good faith.77  The Justices held that there was insufficient evidence that the 

agricultural employers were not considering worker representations in good faith, and that the 

tribunal lacked the ability to enforce this obligation.  In light of all of this, the majority ruled that 

the workers had failed to establish a breach of their RCB.   

As noted above, the majority took an instrumental view of the RCB in Fraser.  It viewed 

collective bargaining as protected only insofar as is necessary to facilitate the achievement of an 

employee association’s goals. This led the Justices to give substantial deference to a labour 

relations regime which had no evidence to support its effectiveness.78  Judy Fudge argues that 

the AEPA regime was a calculated attempt by the Ontario government to give agricultural 

workers the bare minimum entitlements to satisfy the constitutional requirements of the RFOA.79 

Under the AEPA, there was no way for a group of employees to determine whether any particular 

employer actually considered their representations, and there was no ability for agricultural 
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workers to pursue meaningful remedies if they believed that the employer was exercising bad 

faith.   

Justice Rothstein, for the minority, found that there was no violation of s. 2(d) of the 

Charter.  He adopted a weak form of the RCB.  It comprises freedom of workers, but does not 

give them any claim-rights against governments or employers.80  The judge deferred to the 

legislature as to whether it was appropriate to attempt to balance the power of organized labour 

vis-à-vis employers.  Any attempt to improve the power of organized labour was a policy 

decision requiring a balancing of interests rather than an application of legal principles.   

According to Justice Rothstein, the decision to impose a duty to collectively bargain should be 

made by the legislature, not the court.81   

Justice Rothstein took a static view of the RCB. He criticized B.C. Health Services as 

breaking with the jurisprudence on the RFOA previously established by the SCC. He stated that 

the Court was wrong to put an obligation on the government to legislate provisions that 

facilitated the collective goals which an association was formed to pursue, rather than protecting 

the freedom of association itself.  He criticized the majority judgement in B.C. Health Services 

for being instrumental (“the decision in Health Services centred on the purported need to 

constitutionalize collective bargaining in order for the association to be ‘meaningful’”)82 and 

dynamic (“the majority in Health Services focused on the goals of an association and the 

enhancement of those goals, rather than the ability of the claimants to associate”).83  Rothstein J. 

also criticised the lack of symmetry between non-union and union employees.  He was deeply 
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troubled by the fact that the majority’s conceptualization of the RCB conferred the right to good 

faith bargaining on union members, a right that non-unionized employees do not enjoy.84  He 

also expresses concern about the strong aspect of RCB as conceptualized by the majority, which 

moved from simply protecting a freedom enjoyed by individual workers to imposing duties on 

employers.85 

He outlined what he viewed to be the appropriate scope of the RCB under the Charter.  

He stated that s. 2(d) protects a voluntary association of workers who wish to use their 

associational freedoms to come together and attempt to improve their wages and working 

conditions.  He grounded this right in the principle of symmetry—a lone worker is generally free 

to bargain over the terms and conditions of employment.  On this basis, individuals should be 

allowed to band together, to form a bargaining position and to present a common and united 

front to an employer.86  

The problems with an instrumental conceptualization of the RCB predicted by Leader’s 

theory were evidenced in Fraser.  We see that the failure to use a guiding principle like 

symmetry leads to a lack of consistency in decisions.  These inconsistencies exist in the reasons 

of the same Justices over time, and between the Justices.  The decision of Chief Justice 

McLachlin and Justice LeBel in B.C. Health Services was not consistent with their decision in 

Fraser.  The onerousness of the duty of good faith bargaining decreased from B.C. Health 

Services to Fraser (full duty of good faith bargaining versus obligation to consider 

representations), and the threshold of tolerance for government interference with the RCB 
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increased between the decisions (substantial interference to effective impossibility).87  There was 

also serious disagreement between the majority and the minority in Fraser, which ultimately 

boiled down to a difference of opinion about the appropriate policy decisions necessary for the 

functioning of employee associations.  The majority ruled that the government must enact RCB 

legislation which facilitates the efforts of employee associations, particularly groups of 

vulnerable employees, to fulfill their goals in a meaningful way.  This entailed a strong 

conceptualization of the RCB which gave employees claim-rights against employers and the 

government.  On the other hand, the minority held that the RCB was static and that a “strong” 

variety of the RCB was not necessary to protect the RFOA of workers.  In the minority’s 

opinion, any attempt to balance the bargaining power between farm workers and their employers 

could not be justified on instrumental grounds. Overall, in Fraser we see the common attack to 

which the instrumental conceptualization is open:  the need to defer to the legislature.   

Under the Leader theory of the RFOA, the better way to approach the Fraser case would 

have been to focus on the RTS.  The farm workers in Fraser did not pursue the RTS issue in the 

case,88 presumably in large part due to the fact that, at the time the case was heard, the Supreme 

Court had ruled in the Alberta Reference that there was no constitutional RTS under s. 2 of the 

Charter.  It is submitted that if the farm workers had a collective ability to refuse to work, then in 

all likelihood they would have had the means to force employers into serious negotiations over 

the terms and conditions of work. 

If we accept that the RTS was the appropriate focus of this case, the next issue to 

determine is the extent to which the RTS should be strong or weak.  In other words, is the RTS 
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merely the freedom to strike, without more, or is it of the strong variety, such that the 

government has a duty to introduce rules related to agricultural employees work refusal?  This is 

an important matter to determine, because the AEPA did not deal at all with a collective cessation 

of work.  It did not set out rules for the timing of any collective work stoppage, nor did it set out 

job protection for those employees involved in such a stoppage.  The AEPA was silent on the 

issue of any possible collective job action by agricultural workers.  According to the Leader 

theory, workers would generally not be entitled to special protections, to allow them to exercise 

their RTS (other than any that would flow from the principle of equal treatment).89  In other 

words, the starting point for the RTS would be a weak, rather than a strong, conceptualization.  

This would potentially make a collective refusal to work more risky, but the protections cannot 

usually be justified without compromising the consistent and coherent nature of the theory of 

RFOA.90  

3.2.3 Mounted Police Association of Ontario v. Canada  

Mounted Police Association of Ontario91 is another very recent decision of the SCC 

dealing with the scope of the RCB.  Independent associations of Royal Canadian Mounted Police 

(RCMP) members were not formally recognized by management, nor were RCMP members 

permitted to engage in collective bargaining.  RCMP members were excluded from the labour 

relations regime applicable to the federal public service since collective bargaining was 
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introduced for federal public servants.92  Instead, members of the RCMP were subject to a labour 

relations regime without unions.93  

The core component of the current RCMP labour relations system is the Staff Relations 

Representative Program (“SRRP”).  The SRRP is the primary vehicle through which RCMP 

members can raise labour relations issues (not including compensation), and the only form of 

employee representation recognized by management.  The SRRP is governed by a National 

Executive Committee and is staffed by representatives from various RCMP divisions and regions 

elected by members of the RCMP.  Two of its representatives act as the formal point of contact 

with the national management of the RCMP.  The goal of the SRRP is that, at each level of the 

hierarchy, members’ representatives and management consult on human resources initiatives and 

policies, but the final word rests with management.94 

A constitutional challenge was initiated by two private associations of RCMP members 

whose goal was to represent RCMP members in Ontario and British Columbia on work-related 

issues.  These associations had never been recognized for the purpose of collective bargaining or 

consultation on workplace issues by RCMP management or the federal government.  The 

associations claimed that the labour relations system violated RCMP members s. 2(d) Charter 

rights.  The RCMP associations won at trial, but the federal government was successful in its 

appeal to the Ontario Court of Appeal.95  
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Chief Justice McLachlin and LeBel, J. reviewed past SCC jurisprudence regarding the 

constitutional protections under s. 2(d) of the Charter.  They ruled that the jurisprudence had 

evolved to the point where a purposive, generous, contextual approach is now supported.96  As 

they did in B.C. Health Services and Fraser, the majority cast the RCB as very much an 

instrumental and dynamic right.  According to them, the RFOA guarantees the right of 

employees to meaningfully associate (instrumental conceptualization) in the pursuit of collective 

workplace goals (dynamic conceptualization).  This guarantee includes a right to collective 

bargaining.97  The RFOA will be violated when a labour relations process substantially interferes 

with the possibility of having meaningful collective negotiations on workplace matters.98  

According to the majority, “The right to a meaningful process of collective bargaining is 

therefore a necessary element of the right to collectively pursue workplace goals in a meaningful 

way.”99  Whenever the government introduces restrictions on the RCB, the ultimate question to 

be determined is whether the measures substantially interfere with meaningful collective 

bargaining.100  The Justices provided additional guidance regarding the substance of the RCB.  

They wrote: “[W]e conclude that a meaningful process of collective bargaining is a process that 

provides employees with a degree of choice and independence sufficient to enable them to 

determine their collective interests and meaningfully pursue them.”101  They upheld the appeal in 

this case because the SRRP lacked these qualities of choice and independence.   
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Like the majority, Justice Rothstein ruled that the RCB is instrumental to the RFOA.  

However, he disagreed with the majority on the content of the RCB.  He ruled that 

“representativeness” was all that was required to make the RCB meaningful, and that choice and 

independence were not required as indicated by the majority.102 The judge found that the RCMP 

labour relations regime provided an adequate degree of representativeness sufficient to make the 

RCB meaningful in this case.103   Justice Rothstein also stressed the need to defer to the 

legislature regarding the labour relations regime for the RCMP.104   

The difference in result reached by Justice Rothstein and the majority again highlights the 

inconsistency that occurs when an instrumental conceptualization of RCB is applied.  The 

Justices disagreed over how far the government needs to go to make collective bargaining 

meaningful.  The decision-making would have been more consistent and coherent if the guiding 

principle of symmetry was applied.  A sole employee is entitled to be at arms length in his or her 

negotiations with the employer.  On the basis of this, so too should the association representing 

the RCMP officers.  It would appear that the body responsible for negotiating on behalf of 

members was not at arms length.  The majority found that RCMP members cannot genuinely 

advance their own interests through the SRRP, as it is squarely under the control of 

management.105 

3.2.4 Summary of RCB Jurisprudence 

The SCC’s ultimate conceptualization of the RCB has been dynamic and instrumental.  

Additionally, it is a “strong” variety, as it places duties on the government and private 
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employers.  This has created a lack of consistency and coherence in the jurisprudence, which is 

sure to lead to additional litigation in the future in order to clarify the scope of the RCB.  This 

does not conform to Leader’s theory, which argues for an independent RCB of the weak variety.  

With the Canadian jurisprudence on the RCB analyzed, we now turn to the right to strike.     

3.3 Conceptualization of RTS 

3.3.1 Alberta Reference 

In the Alberta Reference decision, referenced earlier, Justice McIntrye rejected 

dynamic106 and instrumental views of the RTS,107 which would give a union the right to strike 

on the basis it was necessary to pursue its goals and objectives.  He then explored whether there 

was an independent RTS under the RFOA, and concluded that there was not.  He relied on the 

principle of symmetry, and stated that the guiding principle of the RFOA is the right to do 

collectively what it is legal to do individually.   He advanced two main reasons why there was 

not an independent RTS.  First, according to Justice McIntrye, an individual worker does not 

have the legal right to cease work during the employment contract.  Second, he claimed that 

there was no analogy between an individual cessation of work and a strike (in other words, 

strikes were qualitatively different).  His main explanation for this second point is that individual 

employees are forced to quit, while strikers retain job security for the duration of the strike.108  

After rejecting the independent conceptualization of RTS, he explained that the legislature is 

entitled to deference.109  
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In dissent, Chief Justice Dickson ruled that the RTS was constitutionally protected under 

s. 2(d) of the Charter.   He decided that the main thrust of the section was the protection of 

freedom (in other words, a weak version of the RFOA).  However, he left open the possibility 

that the government was under a duty to intervene when a lack of action on the part of the 

government may, in effect, substantially impede the ability of workers to enjoy the FOA.110   

Dickson, C.J.C., explored a number of different conceptualizations of the RFOA.  He 

first considered a “constitutive” conceptualization of the RFOA (corresponding to the static 

view, described above), but rejected it. He called such a conceptualization “legalistic, 

ungenerous, indeed vapid”.111 He endorsed the utility of the symmetry principle as a useful 

guide in RFOA.112  However, he rejected that as being the sole foundational principle.  He 

believed that symmetry alone could not justify an independent RTS, because there was no 

analogy between individual withdrawal of labour and a strike.  The strike, as Chief Justice 

Dickson explained, is qualitatively different, rather than quantitatively different.113 Ultimately, 

he concluded that the RTS was justified on instrumental grounds, given the fact that it was such 

an integral part of collective bargaining, and given the fact that he viewed a RTS as being 

necessary to enable unions to achieve their objectives.114  He ruled that the RTS was 

constitutionally guaranteed by s. 2(d) of the Charter.  

According to Leader’s theory, neither the majority nor the dissent in Alberta Reference 

were correct to reject the independent conceptualization of the RTS.  It is not appropriate to 

insist on absolute symmetry, in light of the principle of equal treatment and the qualified nature 
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of the RTS, as discussed above (see section 2.3.3 Right to Strike).  Under a principle of equal 

treatment (between tort and contract law), labour relations statutes have sought to protect 

workers not only from certain tort liabilities (based on the tort of conspiracy) but also from 

contractual liability during the strike—prohibitions on employers terminating employees who 

strike lawfully.  As explained above, Leader believes that the RTS should be qualified, rather 

than unqualified, meaning that there are restrictions on the RTS that may ultimately be shown to 

be justified because of the special damage that a strike may cause in a particular case, such as 

harm to public order or the cessation of essential services.   

It is submitted that in this decision, the Court placed the trajectory of the RFOA 

jurisprudence on an unsound path.  The SCC should have adopted Leader’s approach and 

recognized the RTS on independent grounds under the guiding principle of symmetry.  This 

would have made the later decisions of the Court more coherent and consistent.  The Supreme 

Court’s rejection of an independent RTS in Alberta Reference ultimately forced the court to 

adopt an instrumental conceptualization of the RCB in subsequent jurisprudence.  This 

instrumental orientation created inconsistencies in B.C. Health Services and Fraser on the scope 

of the RCB and the threshold for permissible government interference with the RCB.  Much of 

the problems in the later caselaw can trace their origins to the Alberta Reference decision.  

3.3.2 Saskatchewan Federation of Labour v. Saskatchewan 

At issue in the Saskatchewan Federation of Labour v. Saskatchewan case115 was the 

extent to which a constitutionally protected RTS is included within the RFOA.  In December, 

2007, the newly elected Saskatchewan Party introduced the Public Service Essential Services 
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Act116 without any consultation with organized labour in the province of Saskatchewan.  The 

PSESA was Saskatchewan’s first statutory scheme to limit the ability of public sector employees 

who perform essential services to strike.117 The Saskatchewan Federation of Labour launched a 

court challenge to the constitutionality of the PSESA, alleging that the statute violated workers’ 

right to strike under s. 2 of the Charter.  The trial judge relied on B.C. Health Services, Fraser, 

and International Labour Organization jurisprudence, and found in favour of the labour 

federation.118  However, on appeal, the Saskatchewan Court of Appeal overturned the trial 

judge’s decision, ruling that the original trilogy was still binding.119  The Saskatchewan 

Federation of Labour then appealed to the Supreme Court of Canada. 

Justice Abella, for the majority, upheld the Saskatchewan Federation of Labour’s appeal.  

She ruled that the right to strike is an “indispensible component” of the RCB.120  She found that 

“the right of employees to strike is vital to protecting the meaningful process of collective 

bargaining within s. 2(d).”121 She went on to rule as follows: 

Where strike action is limited in a way that substantially interferes with a meaningful 
process of collective bargaining, it must be replaced by one of the meaningful dispute 
resolution mechanisms commonly used in labour relations. Where essential services 
legislation provides such an alternative mechanism, it would more likely be justified 
under s. 1  of the Charter.  In my view, the failure of any such mechanism in the PSESA 
is what ultimately renders its limitations constitutionally impermissible.122 
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She further explained that the ability of workers to strike123 is an essential component of 

the process through which workers pursue collective workplace goals.  In the result, she ruled 

that the legislation in question created a suppression of the right to strike that amounts to a 

substantial interference with the right to a meaningful process of collective bargaining. 

Justices Rothstein and Wagner would have rejected the appeal, and wrote a dissenting 

decision.  The minority objected to recognizing a RTS for essentially three reasons.  The first is a 

requirement for symmetry (similar to the argument made by Justice McIntyre in the Alberta 

Reference).124  The second is that courts must defer to the legislature.125  The third is that the 

RTS is not instrumental to the RCB, because the recently enunciated constitutional duty on 

employers to bargain in good faith obviates the need for a strike to ensure meaningful 

bargaining.126 

 It is important to note that Justice Abella defined the RTS as an instrumental right under 

the RCB.  In other words, the RTS is only recognized insofar as it furthers collective bargaining.   

She did not cast the RTS as an independent species of right under the genus RFOA.  Nor did she 

cast the RTS as an instrumental right that directly furthers the RFOA.  This means that, in 

situations where the RTS is not necessary to achieve meaningful collective bargaining, it would 

not be recognized even if it were critical for workers to realize other aspects of their RFOA.  

Take, for example, a small group of unionized employees who are part of a much larger 
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bargaining unit who work at a remote mining location.127  Early in the term of a collective 

agreement, this small group of workers start experiencing very hazardous conditions at the 

mining location, which are capable of fairly easy remedy by the employer.  But, the employer 

refuses for whatever reason to remediate the safety hazards, and the union refuses to raise the 

issue with the employer. So, the workers cease working, as a means of pressuring the employer 

to address their concerns.   The workers’ actions would not be protected under the constitutional 

RTS because their actions do not relate to “collective bargaining” in the way that term is used in 

the Wagner Act model.  This also brings up another, related point.  The majority’s 

conceptualization of the RTS as being instrumental to the RCB goes a step further in 

constitutionalizing the Wagner Act model.  Under the majority’s conceptualization, the RTS 

would only triggered in the context of collective bargaining, whereas other labour relations 

systems allow strikes at times other than a bargaining impasse.   

The dissent of Justices Rothstein and Wagner served to highlight a very important 

weakness in the majority’s instrumental conceptualization of the RTS under the RCB.  We see 

that the RTS is vulnerable to a difference of opinion about whether striking is necessary to 

achieve meaningful collective bargaining.  The majority ruled, in the circumstances of the case at 

bar, that a RTS was necessary.  Nevertheless, the minority found that it was not necessary, as it 

opined that the presence of the duty to bargain in good faith was strong enough to compensate 

for the absence of a right to strike, and is good enough to make collective bargaining meaningful.  

In other words, the RTS may evaporate when the decision-maker views meaningful collective 

bargaining as being possible without a RTS.  Disagreements about whether the RTS is 

instrumental to the RCB in specific scenarios are sure to be fertile ground for litigation long into 
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the future.  This uncertainty would have been eliminated if Leader’s theory was used, and the 

RTS was conceptualized as independent.  

4 Conclusion 
This paper has demonstrated using Leader’s theory of the RFOA that it is usually 

preferable to conceptualize the right to strike and the right to collective bargaining as 

independent species of the genus “right to freedom of association”.128  Doing this would have 

yielded Canadian jurisprudence that was more coherent and consistent.  For example, one could 

be forgiven for being confused as to why the SCC found that the RCB was violated for the 

relatively powerful RCMP officers who have been able to exert collective influence to improve 

relatively favourable working conditions but found that the RCB was not violated for the 

relatively powerless agricultural workers who have not been able to exert any collective 

influence to improve extremely poor working conditions.  

While the ultimate rulings of the Supreme Court of Canada, that the RCB and the RTS 

are constitutionally protected under the Charter s. 2(b), are good news for unions and other 

employee associations, it’s not all sunny skies and clear sailing for them.  The fact that these 

rights have been cast as instrumental will mean that a great deal of litigation is sure to follow 

regarding the nature and scope of these rights and the “substantial interference” threshold.  To 

what extent are these rights subjective, accounting for the actual circumstances of the particular 

union or employee association?  To what extent do the rights go to guarding against the potential 

violations in the future, rather than remedying violations which have already occurred?  The RTS 
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seems particularly vulnerable, in light of the fact that it has been cast as an instrumental right 

used to protect the RCB, rather than as an independent right under the RFOA.  

Perhaps the next focus for employees, employee associations, and unions should be on 

lobbying legislators to change labour and employment legislation in Canada to more fully 

instantiate the RCB and RTS constitutional protections, but in a way that more closely follows 

the first principles outlined in this paper.  However, this will not be an easy sell to governments 

that are striving to make their labour laws more business-friendly in a world of globalized trade 

and mobile capital.  The time for workers and worker associations to act is now, though, as a 

number of jurisdictions are just beginning to undertake formal reviews of their legislation.129     
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Chapter 5  
Conclusion 

The results of the three studies can be summarized using the metrics of efficiency, equity, 

and voice, from John W. Budd’s influential work “Employment with a Human Face: Balancing 

Efficiency, Equity, and Voice” (2004) and from John W. Budd’s and Alexander J.S. Colvin’s 

(2008) important extension of this work to the field of workplace dispute resolution.  This work 

theorizes that inherent in the employment relationship, there are three conflicting objectives that 

must be balanced:  efficiency, equity, and voice.  Efficiency is the “common economic standard 

of the effective use of scarce resources” (Budd, 2004, p. 7), and is typically thought be the main 

objective of employers.  Equity covers both material outcomes and personal treatment.  Voice is 

the ability to have meaningful input into decisions which affect oneself.  Equity and voice are 

usually more important to employees. 

The findings of the first study, on the impact of the Supreme Court of Canada’s Honda v. 

Keays decision on moral damages, are suggestive of a move from equity towards efficiency in 

Canadian employment law.  Relative to the Wallace era, it is now less risky for employers to 

terminate workers in an untruthful, misleading, or unduly insensitive manner, as the probability 

of any moral damages being awarded against them has decreased, and the size of conditional 

awards are also smaller.  The risk of bad faith terminations (or, to use the language of the Budd 

framework, the risk of poor personal treatment) has been shifted more towards the employees.  

At the same time, though, there is an argument (although a contentious one) that bad faith 

dismissal awards are now being determined in a more equitable fashion for employers.  While 

equity is usually more important to employees, employers have an interest in being treated fairly 

in the litigation process.  The revised principles are arguably more fair to employers, as their 

liability is now both more predictable and more consistent with general contract principles. 
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The Ontario arbitration system involves a balance of the three metrics of voice, 

efficiency, and equity (Budd & Colvin, 2008, p. 476), and my second study suggests that there 

has been decreases over the past two decades in aspects of all three.  The increase in delay is a 

loss of efficiency in resolving disputes in a quick and cost-effective manner.  The determinants 

of this delay are also negatively impacting equity and voice.  There is a loss of equity, because 

the emphasis on legalism means that the focus is not on solutions that the parties need and that 

will improve their relationship.  There is also a loss in voice, because the period of time from 

grievance filing to award is inordinately long.  Remedies, when they are eventually awarded, will 

often be moot.  The long durations for arbitrations will likely encourage the parties to enter into 

suboptimal settlements rather than wait an agonizingly long time, to abandon their grievances out 

of frustration, or to never bother filing grievances in the first place out of a sense of futility.   

Nevertheless, some findings from the arbitration study suggest improvements in other 

aspects of voice, equity, and efficiency.  Voice may be improved in some instances by the trend 

to lengthier hearings, as this may give the parties an opportunity to tell their stories.  Also, the 

increased use of mediation-arbitration might give employees a chance to express themselves and 

have input at the mediation phase without the need for a full-blown hearing. With regards to 

efficiency, while the expanded jurisdiction on some issues (like Employment Standards Act 

matters) has contributed to longer durations for the arbitration system, this does not necessarily 

mean a loss of overall efficiency for the parties in dealing with these issues, if arbitration is 

providing a more efficient solution for resolving the issues than does other forums.  The present 

study does not address this issue.  Moreover, the expanded jurisdiction might lead to more equity 

if issues can be dealt with through arbitration that would have otherwise not been pursued. 

 The third paper deals with the right to freedom of association.  The Supreme Court of 

Canada’s (SCC’s) recognition of an instrumental right to collectively bargain and an 
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instrumental right to strike will lead to an increase in voice and equity for worker collectives in 

some situations, and a correlative decrease in efficiency for employers.  However, it might also 

lead to a decrease in efficiency for the Canadian labour relations system as a whole in the future.  

This is because this system is now less adaptable, as the SCC has embedded two key components 

of the Wagner Act model into the constitution: the duty to bargain in good faith and striking as 

the primary means of resolving bargaining impasses. Additionally, the legal system itself might 

be less predictable (and hence less efficient) in the future than it would have otherwise been at 

processing freedom of association challenges, given the fact that the body of jurisprudence 

would have been more coherent and consistent had Sheldon Leader’s theory of the RFOA been 

used.   
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